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'TO THE 


READER. 


Need not ſpend much time (I hope) 
in recommending this Treatiſe to 
Publick peruſal; tis ſufficient , I 
ſuppoſe, to give it.a Reputation in 
the World, when I aſſure you, that 
it was compoſed by the Learned and 
| Incenious My. Henry Swinburne, 
- +» Author of the Treatiſe concerning laft Wills and - 
Teſtaments. If any Man ſhould queſtion the | 
Truth of this, I dare appeal to his own Fudgment, 
after he has conſiderately peraſed ſome few Leaves 
of the enſuing Diſcourſe, whether the exatineſs of 
the Method, the plainneſs of the Style , the fa- 
miliar and eaſie way of Arguing, the pertinency of 
the Marginal Quotations for proving of every 
Point of Law that he aſſerts or lays down (as the 
peculiar cujlom of that Author was) do not ſuffici- 
ently convince him , that the Treatiſe of Wills , 
and this of Spouſals were pen'd by oneT #hd the 
ſame Hand : But, if occaſion required, the Rea- 
2 der 


_ 


To he Reader. 


der might be yet more fully ſatisfied by the Ori- 
ginal Manuſcript, all writ by Mr. Swinburne's 
own Hand, which is yet extant, and may take a- 
way all poſſibility of queſtion or ſcruple. 

The Subjef of this Treatiſe is a matter of thg | 
higheſt moment and importance , the Queſtions 
and Difficulties, that ariſe about it , are of the 
greateſt Variety and Niceneſs, and the frequent 
occaſion there may be, for the Matters here diſ- 
courſed of and debated, to fall out in Praflice, 
cannot but render” the Treatiſe uſeful, as well as 
pleaſant, and by conſequence very acceptable. *T is 
poſſible at the firſt ſight ſome Men may imagine, 
that Spouſals are now in great meaſure worn out 
of uſe, and by conſequence that Diſcourſes of that 
Nature can yield little or no benefit to the Rea- 
der. But to this 1 anſwer,T hat the Rules concern- 
ing Spoufals are for the moſt part as well applica- 
ble to Marriage as them, and that there is no 
difference in Subſlance betwixt. Spouſals de 
preſenti ( which make up a principal part of 
this Book) and Matrimony , only the Publick 
Office, and greater Solemnity of the Af, toge- 
ther with the Benediction of the Miniſter , are 
by Law requiſite to compleat the Matrimony, be- 
fore it be Yapable of thoſe Legal Effefts of Dow- 


er and Legitimation of Iſſue. But in foro 
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conſcientiz they are as muth Man and Wife, as 
if all Legal Requiſites and Solemnities had 
been performed. Nay, asto ſome Legal Effects 
alſo, a Contraft de praeſenti has the ſame force 
that a lawful Marriage has; for the Contrat} 
is indiſſoluble ſo long as the Parties live, and 
if either Party ſhall. after ſuch Contraft attempt 
to marry elſewhere, that Mairiage is null and 
void ratione prexcontractus, as much as if the 
Parties contrafling had been lawfully married 
together ; and the Parties marrying elſewhere, 
after ſuch Contratt made , are to be Divorced, 
and the Perſons contrafling may by Come 'of 
Law be compelled to Solemnize Matrimony ac- 
cording to the Rites and Ceremonies of the 
Church. And beſides, in all Marriages Solem- 
nized after the moſt firia manner, the Contra 
of the Parties is the principal Ingredient and 
moſt eſſential Part , all other Matters being only 
as tt were Foreign and Extrinſical to its Na- 
ture ; although (I muſt confeſs) Divine Inv0- 
cation and the Miniſter s Benediftion have ever 
in all Ages been accounted neceſſary to its right 
Celebration and Performance. So that 'tis plain 
the moſt difficult Caſes that can relate to Mar- 
riages muſt be conſidered of and diſcuſſed under 


this Head of Contra&ts or Spouſals. 
In 
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In ancient Times Spouſals did regularly 
precede Marriage, Nam Mos fuit Veteribus 
Stipulari & Spondere fſibi Uxorcs fucuras, 
|. Sponfſalia 2. ft. de Sponſal. And in ſome pla- 
ces the Woman, after theſe Spouſals, preſently 
cobabited with the Man, but continued unknown 
till the Marriage-day. In our Publick Office 
of Marriage, Spouſals and Matrimony are wni- 
ted, and performed in one continued At; When 
the Minifter demands, Wilt thou have this 
Woman to thy wedded Wite, &c. And the 
Man anſwers, I will, and ſo the Woman vice 
verſa, there's a Specimen of Spouſals de futiu- 
ro, When the Man repeats the Words, J.N. take 
thee N, to my wedded Wite, &c. and ſo the 
Woman Vice verſa, - there's the form of Spoutals 
de praſenti, which in Subſflance are perfeft Ma- 
trimony, (as I ſaid before) though not as to all 
Legal Efjfefts. When the Miniſter adds his Be- 
nediftion, and pronounces them to be Man and 
Wife, then "tis a perfeft Marriage to all conſtru- 
ions and purpoſes in Law. 

It may poſſibly be wondered at, that a Piece 
of this Nature, treating upon ſo rare and uſeful 
a Subjet, & pen'd by a Perſon of that Fame in 
the World, ſhould lye ſo long conceal'd, and ne- 
ver in all this time be committed to the Preſs. But 

| | then 
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then it is to be conſidered, that Manuſcripts of 
this Nature commonly fall into the Hands of 
Men of the ſame Profeſſion, and theſe commonly 
preſerve them for their own private uſe, and think 
it not their Intereft to communicate that Know- 
ledge at ſo eaſie a Rate, which perhaps , has coft 
ther many years Study and Experience , and no 
ſmall Charge in Underſtanding and Attaining to. 
Nay, ſome go ſo far as to think, that the fewer 
Books there are publiſbed of their Profeſſion , the 
more Advantage it will ftill be to the Praftition- 
ers, ſeeing Men will be then neceſſitated upon 
every Point to have recourſe to Counſel. But 
as to the firſt, Certainly the Publick Advantage 
ought in all reaſon to be preferred before any 
Man's Private Utility , which is too mean « 
thing to ſtand in competition with it : The Be- 
nefit that may redound to the Generality of Men 
by its Publication, will in reaſon far out-weigh 
the Private Profit , that any Perſon may get or 
propound to himſelf by its Concealment and 
Suppreſſion. And,"\as to the ſecond, Certainly it 
is the Honour, . and muſt be the Advantage of the 
Profeſſion, to have Men of Senſe write Books , 
and make it Eaſy and Intelligible» Men com- 
monly have a kindneſs for what they know. and 
underſtand ; and on the contrary, that which they 
are 
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| are not werſed in, and cannot attain without 

reat Pains and Difficulty , they are apt to de- 
piſe and hate : I am ſo far from thinking it the 
Intereſt, that I take it to be a manifeſt Injury 
and Mizsfortune to ſo Ingenious a Study and Pro- 
feſſion, to be kept conceal d, and the Knowledge 
of it confin'd to ſo few Hands, we ought i all 
reaſon to expeft and preſume, that the more 'tis 
known, and the juſtice and reaſonableneſs of its 
Rules conſidered, the more it will be courted 
and admired, and the Praflice advanced and © 
enlarged; that flrength of Reaſon, and wariety 
of good Learning, accompanied with thoſe great 
Advantages of Method and Style , with which 
the Books writ in that Science ds generally a- 
bound, will, when they are well known and 
weighed, rather, in all probability, force its Re- 
ception and Entertaiment even amongſt Men, 
whoſe Intereſt it is to ſuppreſs and keep it low , 
much more among Perſons diſintereſſed and un- 
byaſſed, and make it flouriſh in deſpite of oppo- 
ition. 

I have been credibly enformed , That the 
worthy Author of this Diſcourſe had a deſign to 
oblige the Publick, by writing three Trecatiſcs, 
upon three ſeveral Subjets, which were look't 
upon as the Principal , and moſt conſiderable Mat- 


ters 
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ters belonging to the Cognizance of the Ecclc\1- 
aſtical Courts of this Realm : The firſt con- 
eerning Wills and Teſtaments; The ſecond con- 
cerning Marriages The third concerning Tithcs; 
And, had he ivd to have accompliſh't his De- 
ſign, no doubt he had cleared many Queſtions re- 
lating to thoſe Matters, which at preſent are not 
ſo generally known, or throughly underſtood , but 
dabour under great Obſcurity. The firſt of theſe 
he liv'd to feniſb and ſee publiſl'd ; and all men 
grant it to be an excellent Piece in its kind, 
and has acquired him no ſmall Fame amongſt Pc- 
flerity. This indeed was a Subje properly be- 
longing 'to him , and wherein he may well be 
ſuppoſed to be wery converſant and knowing, he 
having been Judge of the Prerogative Court at 
York for many years before he dyed ; which Place 
he executed with great Integrity and Applauſe. 
After his Death his Friends Erefled a fair Mo- . 
nument to his Memory in 'the Cathedral 
Church of York:, where be les Interr d, with 
this Epitaph or Inſcription. 


Non Viduz carucre Viris, non Patre Pu- 
pillus, | 
Du ;” ſtent hic Pacriz, Virque Paterque 
UZ, 


bs a Aſt, 
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Aſt, quod Swinburnus Viduarum fcripſit in 
uſam, 
Longius xterno Marmore viyet opus. 


The ſecond, concerning Marriages, he deſigned 


' to have divided into three. Parts, The firſt 


whereof was to treat of Spouſals ; The ſecond 
of Marriages ; The third of Divorces. The 
firſt of theſe Parts he liv'd to finiſh, as may be 
ſeen by peruſing the enſuing Treatiſe, But as 
to the two laſt Parts, and his Piece of Tithes , 
he only left ſome rude Materials , not formed or 
digeſted into any Method or Order. And tis 
not improbable but that they , in whoſe hands 
the Manuſcript ſo long remained , might think 
it an Injury to the Authors Memory ,, to commit 
a Piete to the Preſs, which remained unfmiſh- 
ed and imperfeft, and wanted the Authors laft 
Hand at his Death. But though the Piece be 
imperfeft in reſpe of what the - Author deſign- 
ed, yet this particular Tra concerning Spou- 
fals, being abſolutely finiſhed, and the Subjef 
very delightful and pleaſant : And config 
that no Engliſhman ( that I know of ) has -put 
forth. any thing material of this Nature before , 
and that- there is nothing which could: be writ 


by ſuch an Author, Jpectally relating to his own 
Pro» 


_ * * 


A—— 


'To the Reader. 


Profeſſion , but what very well deſerved to be 
read, and muſt be very enforming, I thought the 
publiſbing of it might be very pardonable, if not 
obliging and grateful. And 'tis poſſible that the 
printing of this Piece, may provoke and engage 
ſome ingenious Pen of the ſame Profeſſion to be- 
gin where the Learned Author left off , and hap- 
pily to finiſh and perfet, what he lived not to 
form. 

Some Perſons of Critical Diſpoſition, may per- 
haps cenſure our Author, for being oftentimes too 
elaborate , and ſpending over much time" in re- 
ſolving ' Queſtions, which at the firſt fight , and 
even t0 a mean Capacity may ſeem very eaſy 
and trivial, and in which there can belittle or no 
difficulty, and think4bat his Style is too prolix 
and tedious , and that in ſome places be ſeems 
too pedantick, Oc. But to this I ſay, That the 
Author deſigned this Treatide; as formerly he had 
done that of his Wills and Teſtaments, for the 
benefit and Inftraition of the meaner Sort, If 
he had writ for Fame and Oftentation , or for 
Satisfaction of the Learned, and ſuch as were 
well verſed before hand in the Profeſſion , be 
knew as well as any man, how to have applyed 
himſelf to them in a mare ſuccint and conciſe 
way, and 10 have talkt to them in their 'own 

a 2 Terms 
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Terms of Art, and” ſuch as were proper to the 
hay : andthis would have been much more 
ealy and" leſs trouble to him ,, but it would have 
rendred "the Treatiſe in great meaſure uſeleſs to 
the generality of People, for whoſe Benefit he 
chiefly intended it: And beſided, many Grains 
of Allowance are to be given him, in reſpef4 of 
the Age. in. which he writ, mbich was fuller of 
Afﬀefation , and far leſs Polite and Accurate 
than the preſent. We find Scraps of Latin,much 
leſs to the purpoſe, and much more Pedantry and 
AﬀeHation uſed , by a Man of great Fame and 
Worth in another Profeſſion , who lived many 
years. after our Author, and had many more Ad- 


. vantages- of- Converſation and Improvement. 


And 1 make-no queſtion bit that the pertinency 
and cloſeneſs of our Author in moſt places, will 
ſufficiently compenſate, and\ make- an Attonemient 
for his Prolixity or Aﬀectation in others. 

The way that he uſed in quoting his Autho- 
rity for every Point of Law that he deliver d, 
is fair. and candid ( however- it may ſeem to 
fome-Perſons ſuperfluous) and may be of ſingular 
ze to- thoſe that ftudy the- Profeſſion , eſpecially 
to young Praftitioners, there being ſcarte any 
Queftion , that can occur, relating to Spoutals 
or Matrimonial Contracts, that is not here: 


In- . 
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ingeniouſly debated, and judjciouſly reſolved; and 
then he that deſires more ample Satisfaction, is 
direfed how he may conſult thoſe Authors, from 
whence this Fudgment was drawn and collefted, 
and where he may find the Matter much more 
amply diſcuſſed, and receive all the Satisfalion 
be can deſire. 

In ſbort, I hope, that Care has been taken in 
the Impreſſion, that the Piece may do due Ser- | 
vice to the Publick,, and no Injury to the Me- 
mory of the Author, and that js all I aim at in 
the Publication. 
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SECT. L 


Of the manifold fugnification and accep- 
ord of this word Sponſalia, Spou. 


fals, and whence it ts derived, 


\ "ths Lbeit this word Sponſalia 5.4 wry 
Spouſals) being properly underſtood , 
doth only Tignifie Promiſes of future 
Marriage (a) , yet is it not perpetually (a) 1. 1. 4 


tied to this only Senſe , for ſometimes Spouſal. # Pa- 
nor, & Felin,in 


Ir is ſtretched to the ſignification of Love Gifts and 79 ;ay,q $poutal. 
kens of the Parties betroathed (5); as Bracelets,Chains, ext. Covar. de 


, os WF Sponſ. prima 
Jewels, and namely the Ring (c); being often uſed for = —_ 4 


the very Arrabo or aſſured Pledge of a perfect Pro- in 6ne. 
miſe (4): Sometimes it is taken for the Portion of the (5)L 1.Ch 


Nupr. ex re- 


Goods which is given for and in conſideration of the (.;. 1p 
Marriage to be Solemnized (e) ; and ſometimes for the nobis C. &e E- 
Feaſt or Banquet at the Celebration of the Marriage (f ), 7% & ©» 


O's ns yar.d. C.1.nu.2. 

and of others ir is otherwiſe uſed (g). Alries.. prone, 

1. c.2. in fine. 

(c) Anto. Gubert. Coltan. Trad. de Sponſal. c.2.nw.1 2. Plin. lik. 33-ct. (4) Genefis 24. v. 22. 

c.3$.v.18. c. noſtrates, 30.9. 5.Covar.Tratt.de Sponſ. ſectinda parte, c. 4. ny.4. Maſcard. TraR. de 

probar concl. 1 00.DD.in c. hnh.'de Jeſponſ.impub.extra. (e) Lib. 1 Reg: c.18.v.25.Covar.Traft, 

de Spool. prima parte, c.1.n.2. (f) Cicer. lib-2. Epiſt.ad Quintum tratrem. Ant5:rGtibert. Co- 
tan Traft: de Sponfal. c.2. n.3. (g) V. Gubert, Covar: & Alciat. ubi ſupra. 


2.Our 


The ſignification of the 


> EO 2. Our Temporal Lawyers they do uſuaily con- 
' Patacy.* found theſe Terms of Eſpouſals and Marriage , uſing 
& _—_— them promiſcue, or one for another (h), yer do not they 


-/; --.,. confound the Natures with the Names ; for until the 
Angi.p:.1 n:ce Celebration of the Marriage, they do not repure the 
fecir, $4492 rffranced Couple for one Perſon, nor deem of their i 


a _— as lawful, nor doth he gain any Propriety. in her 
cin, ande legs Goods, nor the any Lis Lands by ih of 
xt ; iam diy ChE Contra? of Matrimony only without Solemmizati- 
orte ſunt,diffe. ON ( Fi ). 

vention foci 3 The Civilians, though ſeldom they uſe rhe word: 
& mazide, Re. Spouſals for Matrimony (&), but rather tor a preamble 
buf: in 1. pro- @F Preparation thereunto (/) , making 'no lefs difference 


rg berwixt Spouſals and Matrimony, than berwixt the Pro- 


& verb. ſignif. Miſe and the Performance of the At (m) ; yet both the 
. 1d quod The- Civilians and Canoniſts in favourable Cales general- 
loſanis (inquit) | . indiflere f ] (C . : 
prodeft ſire, ("), n matters indi nt, oftren , and lometimes in 
quippe by lu. ana penal Caſes (p), deem of Sporſals like as of 
crantur dotem ; , 

enacts. F090 and perfect Matrimony. 

rientes, ſed non 

Sponſce, ita videlicet Statutemte eorum Conſuetudine, witrir legibus mr: 2dmodium diſimili. 

' (i) Perkins tir. Feoffments,fol.4o.v:Rebuff.in | pronunciarum, $. Marren: familias, de verb. ſign.ff. 
reſerente, Theoloſanos lucrari dotem praemorientes nupte,”ſed nm Sponſce. Vid. Kirchovium The- 
ſaur. com- op. verb. Sponſus. (&) 1.1. de Sponſal.f. & DD. ibidem. (1) Sichard. in rub. de 
Sponſal. C. n. 3. Weſemb. in tit. de Sponſ(. ff. Tiraq. in 1. 14.de leg.conmub. Socin. Jun.conf. 30. 
vol;2.nu.5. (mm) Doctores in 1. fi quis Oficium. Ne ritu nupr. R. & in |, folec. de his qui not. 
infam. f.Jo. Frigeus de Spoulal. in fine Inſt. quibus (ff placer?) welrm adhibeas.T hreod.Brza, Tratt. 
& divortiis in prin. {*) Sichard. in rub. de Sponſal. C. nu.10.1non fine C.de bon que lib.Tiraq, 
& leg. connub. 1.1 4:verb.neque.v. Kirkhov.Theſaur.com.op. verb Sponſus in fin. Agto Gubert.Tra&t. 
de Spond. fol.16,n.12,13,14+ (0) Peck. Traft. de teſt. conjugum,L4.c.1 1.4. 1. Sei. 1. cum hic 
Status $, pen-F. de donat. inter virum & ux. Patin c.3, de prefſumpt. extra in fine & ibi Felin. 
mu.4. Summa Silveſt. verb. Sponſalia q.1.infine. {p) Bart. in 1. cum Pater f. de paricid. Soarez 
Theſaur.com.op.litera S.nu,1 58. Julius Charus C.Adulterium nu 9. fc. ques -eadem ratio in wro-. 
que caſu militet, Rebuft. in 1. pronunciatum, $. Matrem Familias ff. de verb. ſign. v.And.Gail.pratt. 
obſ.lib. 2.obſl.8 Os 


(4) Ur pertot.- 4, The Canoniſts be ſomewhat more diligent indeed 
ex.de Spontal. £n the Obſervation of Terms ; for they do not- only 
extra, diſtinguiſh berween Matrimony and Spoulals (q), = 


£ 


m— 


—_ 
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Word Spouſal. | 3 


Jcſrending furrher, they do- alſo difers berwixe one (7) c. pea. & 
kind of Spoufals and another, being the firſt Inventorg Pio Go: 


of the ſeveral Names of Spoulals de faturo , and Spou- raked. wy 
fals de ap 14 (7),and yer nevertheleſs oftentimes they 2. +. Sine. 
make no difference, or very little, betwixr the Natures ea 
and Effets of Spoulals de preſentiand of Matrimony fun ſpecies. 
ſolemnized and conſummare (5). (ng 


legitrmi extra, 
Felin.in rub. de Sponſ. extra. Glin Clemamic.de Conſang Covar. tradt.de Sponſ. prima parte c, 1. 
n.2,3,4. Hicro. Schurff.inter confil.matrimon.confil. ibidem 24. 11s nibil wider Spenſalia de 
preſenti, quim matrimeninen initiatum. Vigel. method.juris Pontit.fol. 732. Adde Panor. in rub.de 
Sponſal. extra. bi in faverabilibus etram Spyrja ae f urhrs, 


5. Thus is this word Spouſalia, Sponſals,diverlly uled, 
though properly and naturally (as I firſt ſhewed) ir ſig- _ 
nifieth nothing elſe bur Promiſes of future Marriage (7); (* 2 Corr. 


and. it is derived of the Verb Spondeo, which is to p ms 

_ (4) : and hence it ot Is _—_ of 18.4 _ 
nced '(not yet married) are Spenſus & Sponſa, 

that is to ſay,promiſed,being ſo called Spox/, promiled(x) pry —_ 

rather than Spondentes, or Spon/ores,promiſing or promiſe |-1 4 verb.neque 

ſors, becauſe in former Ages (as ſome probably do con- Ms 10rtio® 


jeture) fuch was the Authority of Parents, and fach («) 1.2.4. 


the Obedience of Children, as the Parents did make Tee” , 
Promiſes of their Children's _—_ not the Chil- bo y 


dren themſelves (y),who neither could (2), neither would, ©) [ow pa- 
withour their Parents conſent , preſume ro make any Ze ſpomdere 


kind of Promiſe concerning Marriage ; much leſs to pro- cebarur Pater 
cced to the aftual Celebration and Conſummation of f* 4:/pmoere 


Marriage, without the Parents liking (a), being contra- Ghifencts Telt 


ro the wicked Examples of curſed Children in theſe Brecheo in 
ys, thereby diſhonouring their Parents, and breaking Pome ©. © 
the Commandment of the Almighty. (x) Hiero. 


Franc. in I nup- 
tins deReg.Jurf.n.11.Alciat ubi ſupra ; qued verum puta, inſpeffo jure Ciwli, ſecus Jure Canonido 
at infra. (a) De conſenſu Parentium, v.Schneid. Tract.de Nupt.fol. 3 6.cum ſeqq.& Melch. Kling, 
Tra&.de Cauſ.Matrimenial, tol.77. & infra, \ 
' B 2 '6. The 


The ſignification of the, SC. 


4 

(b) Lib. 4.de' 6, The Verb Spondeo (by the Opinion of Yarre (5) 
-) Rebuff. in 1. And Others (c), is as much as Sponte do, that is, to give 
raunusde Verb. freely or without conſtraint, inſinuating thus much , 
Sga# We- That how great ſoever the Authority of Parents is in 
Sponſal, Chat behalf, yer the Children or Parties: promiſed or 
(4) L. filofa- eſpouſed, are to give their conſent freely and voluntari- 


_ —_ ly ; or at leaſt, that they are not to be conſtrained; 


Gal. f. c. cum thereunto againſt their Wills, by the rigor of coverous 

rg Spon- Parents (4), or-by any. other ſiniſter. means (e); other- 

(c) L. non co- Wile the Contra of Spouſals or Matrimony , made 

giturf. 6 ritu through fear, is utterly void ipſo jure ( f ). 

nupt. d. c. com. 7, Finally, whereas the word Sponſalia., Spouſals 

locum. Et ibi , , 

* DD. Gail. 1.2. doth want the ſingular number, we may colle&t , Thar 

pra. £94. the ſingle Promiſe (+) of either Party alone doth not 
_ Ever. make Spoufals, as in the approaching Definition more 

confil.1 9. Jo. 

Frigeus Trat. fully doth appcar. 

de Sponſ. in £- 

ne. inſt. £264- D 

{ f) < 1. de Deſponſ. Impuberum, c. cum lacum, & c. cum veniens. el. 2. de Sponſal. extra. & 

5bi Panor. L 1. confil. Matrimonial. confil. ibidem 1 5. rw. 13. Andr. Gail.PraG&. obſerv. 1. 2. obſerv. 

9$- Reuſner.de Cauſ. marrimo, qu. 6.. Menoch de preſump.1.3.przſump. 12 9. & de Arb. Jug. Caf. 

ags, (+) Unde Vocabulum Sponſio de omu: ſtipulatione , premiſſieneque , etiam nulla inter« 

rogatiene previd univece predicatur, L.S f. de verb. ſign. Er ib; DD. ſed diftio Spenſalia 

propre fumpta, ad nuptia; tantim refertur, L. 1, ff.de Spondal. 


TY 
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The Defmition of Spouſals.. 


r. Pouſals are defined after this manner ,. Sponſalia 


LJ ſunt mutua repromiſſio futurarum Nuptiarum, ri- 


te inter eos, quibus jure licet , fatta (a); Spouſals are aa) c. notrares 
murual Promiſe of future Marriage, being duly. made 394;5 1-1. de 


"O” — Spook ©. 
berween thoſe Pcrſons,to whom it is lawful. In which ents We. 


definition I obſerve three things eſpecially :. O#e , That femb. in eund, 


this Promiſe muſt be mutual ; Another , That it muſt *2=2 & Mo- 
raldo. TraQ. de" 


be done rite, duly : 7he laſt, By them to. whom: it is Marim. tide... 
lawtul. Sponſal. in 


n. 


2. Firſt, whereas this Promiſe is deſcribed ro be m«- {;\'© «© mer. 
tual, ix proveth thatir is not ſufficient if either of the c. tua nos. de 


Parties alone do promile (5): And thereforchit rhe Man Sponſal.c. debi-, 
tum. de biga= 


(for Example) fay to the Woman, 7 4s promiſe that 7 mise.de Spoas. 
will marry thee : But: the Woman doth not make the { duorum ex- 
like Promiſe to the Man; or contrariwiſe, the Woman {,\'p,,,,. & - 
doth promiſe, but nor the Man, this is a- lame Con: alii ia d<.6 in- 


tract (having as it were but-one Leg) and fo nor be- **& in 1.de- 
_ Spoaſa. duorum « 


ing able to walk upright; is not of any forec in- Law e«ral.z.Conki. 
(c): Neither is the filent Party in this Caſe preſumed Matrimon.cone - 


to conſent,” unleſs the conſent appear, either by words, our 


or-at lcaſt by ſufficient ConjeCtures (4). As when the coall.ibidem 4. 


Father or Mother do. contract Sponſals, or promiſe Mar- Ht aq 5. 


riage for their Child ; for the Childs filence in-this Caſe ,, yi. 46 Ho- 
(being preſent and hearing the ſame) is takemfor a con--ftiens.Sum. in 
ſent and approbation thereof (e); though it- be other- —_ - — 
(4) Lab.r.Confil. Matrimonconfil.ibidem $ 4.nu.6. Pan in c.tuz ve Sponſal. & inc. 1. de Deſpond. 
impub. extra. L.z.confil. Matrimon confil.ibidem 3 4. 1.3 4. verſic.3. (e) c.1. $. fin.de Deſponſ. im-. 
pubin Sex. junta gl.ibidem, qued ramen intellige, ut per Felin. poſt Abb. inc. nonne,de prafumpr. . 
extra i Þ, 

wile, 
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wiſe, if any other Perſorr than the Parents take upon 

him to ſpeak, or anſiver for the Parcy ; for there the 

(f') Tnnoc. Ar- Parties filence doth not prove any conſent at all (f ), 

jon 3. Secondly, Whereas rhis Promiſe is to be done 

$.fin. quorwm rite, duly, we are to conſider that this word rire being 

opinio comment ſtriftly underſtood hath relation only 'to the Formali- 

> Covar. ties of rhe A or Contratt (2) ; but being underſtood 
Tra&.deSpon- in a more ample ſignification , it comprehendeth+ what- 
On , {oever is included within the compaſs of the word 

(e) Bart. in1.2. reX@, namely wharſvever doth reſpec the Juſtice and 

deinoff. reſt. f. FE auiry of the matter (hb). In this definition it ſeemerh 
rei, ©O comprehend borh the one and the other , and fo this 
- de Teſtibus AL. Promiſe of Marriage mult. not only be formal, but juſf 


= Ons and right allo (7). 


in ftipulatione. 
-de verb. ſign.f. {(b) Lucas de Penna in 1. fi quando de benis wacan. lib. 1 o. C.Decius in |. leta, 
$i certum pet. f- n.22. Alciat. in candem 1, nu.z 7. in fine. (:) L. ſepa de ritu Nupe, f. 


4. Concerning the Form, fo preciſe were the ancient * 
Romans in the obſervation thereof, that they did nor 
for a long time admit any other manner of contract- 
{k) L's. ds ing Spouſals, but by /ipulation (&) ; that is to ſay, by 
Sporiſal, #. An- A CErtain conception -of words conſiſting of Qyeſtion 
rr and Anſiver (7): For Example, The one Party asking, 
_ *P- Flt thou marry me ? The other _—_—— I will (m). 
. (Hinſt.de verb. Nevertheleſs, foraſmuch as it is the Conſent alone of 
SL Lake the Parties whereby this Knot is tied, and whereby this 
vetb.Stipulatio. De/penſation or Aftance is ſufficiently wrought (x), being 
(m) Sichard. inthe yery Subſtance (and as it were the Lite and Soul ) 
_ _ this ContraCt (9); therefore the neceſſity of obſerving 
(») L. 4. & that former preſcript Form of Stipulation was not with- 
Font © < our juſt Cauſe aboliſhed (p), and liberry granted to 
RT o—s («) 4. 1. 4. de Sponſul. f.& ibi-DD.- Surama Holt. tit. de Mazrimonie $. | 
\gualiter pauld polt prin, Socin, conf. 28. vel.1, 
-corgract 


— —— 
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contract Spoufals by whatſoever form of words ( 7), (4) Smma 


or by any other means, as Writing, Signs, Tokens, &c. rr ph ag : 


) wh this murual Content might appear ; and fo 1nd. jur. Can. 


at this , there is no one Form of Deſponſation _ $3. 


more lawful than another, but it is {ufficieat it the : inrell;gen- 
Canfent of the Parties do appear by any form (5). «wm ef, ac þ 
5. Concerning the Fuſtice and Equity of Spouſals (if moan pig. 
we ſhall extend rhis word r2te fo far) (7) we may learn 1:::oem con- 
Thar ſeeing the ſame muſt be juſt and right as- well as rrabere, Anain 
formal, all unjuſt and wrongful means and cauſes there- "ry" _ 
of, as Violence (a), Threats (x, Frand ( y ), with ſuch chard. ru.rr, 


ſiniſter PraQtices and Errors likewiſe are excluded. ) —_ 


6. Thirdly, By theſe words of, the Definition [ inter $..1, Anto. Gu- 
eos, quibus Jure licet, fatta) made between thoſe Parties bet-Trad. de 
ro whom it is lawful, we may cafily colle&t, Thar it. gt 227: 
is not lawful for every perſon to contract Spoulals ., Tradde Nupe. 
namely, not for /ufaxts before they be Sever years _ os NN 
old (a); nor for any Perſdn+prohibited ro contract Ma- (a. fwons, © 
trimony (5), as they which be of Ax within the Leyi- parte <4. in 


ical Degrees (c), and ſuch as be already married (4), PT cog 


- 


with many Perlons more _—_— a more ample Field « Sponſal. 
t 


than is here allowed to cond em. Summa Hofti- 
ens. tit de” 


: Sponf. $. quali. 
ter Sichard. in e. Rab de Sponſ.C.nn.1 1. Schneid. Trat.de Nupe. fol.1 8. (: Dec. & A'ciat. in 
LleGa. Sicerr. pet A. Lucas de Penna in 1.3.de bon.vacan.C. c.hcut 32.4.2 (u} c; cum locum, de 
Sponlal. extra & jbidem communiter DD. & infra. (x) c.requiſivit. c. ge.nma de Spool. extra 
kb. Rconfil.matrmon-.confilibigem 46-au-2, & conhil.7 7.nu 25. And.Gail. lib. 2.prad. obſ. 93. obC 
Reuſner. Tra de caul. matrimon- q.s. (y) And: Gail .Prazall-obf. 93. nu. 11. in fine, Reuſner. . 
Tratt.cc Sponſal q.7. (z) C.1.29.4. 1. Covar. Tract.de Sponſal.ſecun4a parte, c, 3.4.7. Reuſner. 
de Sponſ'q.s. (a) L.in Sponſal ffde Sponſal, c.literas de Deſj onal. Imp.extra. (6) L. oratio- 
ne de Sponſ. f. c. cnm quod de Reg. Jur.-in Sexr. (c) Stat. Hen. 8.Anno 32. c.38. (d)L. 2. 
Cd inceſt. Nuprt.}.cum qui Ce Adulr.Cardinal.in c. pen de Sponſ. extra nu. 4. Pakeor, WE Nothis $&.: 
Spur.<c.6. in prin lib. 1, Conlil. matrimon.conhl.ibidem 1 5.0.24. 


7, There be other words-in-the Definition, v2z. | fu- 


trrarum Nuptiarum) of tucure ape, in which words 
both the Matter and the Ead of the Spoulals arc com 
| prized. 


— 


Fs . 
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prized. The Matter of Spouſals is nothing elſe bur 
(e) oy n —— (e): The End, that by Solemnization of the 
Fru.s. | Promiſed Marriage the Parties betroathed may become 
* (f) Weſemb.e- perfet Husband and Wife (f). Of which Marriage , 
ocem lo, 2-7. \vith the Cauſes, Effefts , and Impediments , becauſe 
there followeth a ſeveral - Diſcourſe , I ſhall not now 


need to dwell any longer in this definition. 


— — —— — a w— th. ae. 
——__ — 


'\ SECT, UL 
The diviſion of Spouſals. 


I. Irſt and principally Spouſals be either de futuro, 
of that which is ro come, or elſe de preſenti,of 

() < finer thar which is preſent (a) : ;Spouſals de futuro are a mu- 
Sroukal. axera, ual Promiſe or Covenant of Marriage to be had after- 
(+) Weſemb.in wards (4) : As when the Man faith to the Woman , 
Jo. —=_—_ [7 will take thee to-my 'Wife ] and ſhe then anſwereth,, 
Trat.de Sponf. [7 will take thee to my Husband (c)]. Spouſals de pre- 
in fine. Inſt. fol. (ef; are a mutual Promite or Contract of preſent Ma- 
(2) < is qui 6. frimony (4) ; "as when the man doth fay to the We- 
. dem, cſi inter Man [7 do take thee to my Wife) and ſhe then anſwer- 
de S al. CX- 6 & 
_ Filing eth [7 do take thee to'my Husband (e)]. 
Tratt.de Cau- | 
fis Matrimonial.in'prin. Schneid. Traft. de Nuptiis,fol.18.nu.s. (4) Weſemb. tit. 'de Sponſal. 
* M. Jo.Frigeus. Trait. de Sponſin fine. Inſt. fol.273. (e) c. pen. de Sponſ.extra , & ibi omnes DD, 
Covar.Trat.ce Sponſ. ſccunda parte, c- 4. $.1. m.prin. 


2. :Bur here methinks ſome man doth pull me by 
the ſkeeve, and tell me in my Ear, That this diſtinRi- 
on fighteth with the former definition of oP » 


The diviſion of S pouſals. F 9 


ecauſe if Spouſals be only futurarum Nuptiarum repro- (! ) |. t- & 
»7//0,a Promiſe of future Marriage(f),it cannot abideSpou- - 45 
ſals de preſenti, being a Covenant of preſent Martrimo- tit.de Spond. # 
ny (g): And theretore either the definition is inſufficient, 7* : —_ 
comprehending only Spouſals 4 faturo, or if it be per- rag 
te(2it deftroyerh this member of Spouſals de preſenti(h). mon-fol.s. 

3. To this Objection I antwer thus : True it is, thar (79 
Spoulals de pr7/entz are improperly called Speuſals (7 ), tus vel i 
being in nature and ſubſtance, rather Matrimony than Aad.Gail. lo.z. 
Spoulals- (4) : Nor was this diſtintion known to the Ck Bm 
Makers of -the Civil Law (), nor to Frontonius , who Tra _ 
firſt deviſed the definition of Spouſals above One thou- — 
ſand years ago (m), bur invented fince by the Cano- Mit aqhmury ping 
niſts (x). And yet nevertheleſs (it we will be patient ) Poo extra & 
there is no ſuch enmity or diſagreement berwixt that gl © PE 
definition, and this diſtinCtion, . bur that they may be b) <. penultde 
reconciled : For this word Nuptie, Marriages, is not e- Spoal.extra, c+ 
vermore referred to the Subſtance and inditſoluble Knor i. Fe leg: 
of Matrimony only (s) , but- doth ofren fignifie the mi. & Pan- in 
Rites and Ceremonics obſerved at the Celebration of 755m 
Matrimony only (p), which thing being truce, then is tam.conjugum 
it not falſe , that fecing a man may contract preſcnt 00.4 60000 
Matrimony, and yer refer the Solemnization thereof Tk Kupt. 
till another time , in reſpect of this furure Solemniza- fl21.nu.19. 
tion; The Contract de preſenti may juſtly be defended —_ —_ 


and verified to be futurarum Nuptiarum repromiſſio, A. ſis Matrim. 
fol.2 


- 


promiſe of future Marriage (9). . Moraldus 
Tratt. de Ma- 


trimonio,f.2 9. 
( 7 ) Schneid. TraQt.de Nupt.fol. 1 8. Q._Quyot ſpecies nu.3. Covar. Tra2. de Sponſal. prima _ 
C.1.NU-4+ (m) Frontonius |. 1. de Spontal R, Frentemras autem floruit longe ante fuſtinianum , 
qui anno poſt natum Chriſtum , $16. edidit librum Digeſtorum , in que. extat hee definitio.' 
(n) Schneid. d.tol. 1 2.c.pen.de Sponſ. extra. & ibi Pan. Olden. de Sponſ. fol. ———- (9) Spiegel. 
Lexic.verb.Nupt.l.1. de ritu Nupr. ff. (p) c. nec illud 30.45. Geneſ.c.2 4.9.56, [ms ut di- 
verſa non rare ponuntur Nuptice & Matrimonium, Weſemb.tit de ritu Nupe. f. nu.-1. AddeRe- 
buff. in 1. pronunciatum. F. Matrem familias,"ff. de verb. ſign. (49) Panor, & ali in d. c.pen 
de Sponſal, extra. Palzot. de Noth. & Spur. c.5, 


C 4. S6- 


7 


—_— 
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_—_—— 


4- Secondly of Spow/als, fome be pare and (imple , 
|< yy and ſome conditional (r). Pure or fimple-Spouſals be 
Deſponſ. Sum- they, wherein is no Condition: As, [7 take thee to my 
ma Hoitiens.e- Wife ] |[ 1 take thee to my Fusband,) &c. ( 5s). Condi- 


cdem wit. . 


Meich. Kling. tional Spoufals arc they whereunto ſome ſuch Quality 
Tr:& de cauſ. iS annexed, as thereby the validity of the Contract 1s 
| "rarer 4 ſuſpended or ſtayed ; as, [7 will marry thee if my Father 
gens. ubiſapra. Conſent] Fc. (t). Unto which diſtinftion ir may be ad- 


Reuſrer. de . ded, that ſome Spoulals be referred to a day; as, | / 


my ro % will marry thee befere the firſt day of May («)].. 


| Sponſalgty75- 5. Thirdly , Spouſals be contracted cither betwixt 
Pann SO them which Þe preſent , or betwixt them that be ab- 


co. ic, 


appoſ.extra. , ent (x). Prelent, I mean, when the one Party is per- 
Schne.d Tra&- ſonally fubject to the others Senſe ( y). © Abſent, when. 
& Nupr-ol-26- the one Party doth neither ſee, nor har , nor appre- 


Summa Sylveſt, 


verb. Sponſalia hend the ather with any Senſe , but are c{pouſed by 
PEAS interceſſion o-mediation of. a third perſon (z). 

de condic. ap. 6. Fourthly,Spoulals be cither = lick or private (a). 
poſextra. & iti By Publick,l do hereby underſtand fuch as be contracted 


ran & r=pol- befoft ſufficient Witneſſes (b). By Private or Clande- 
de Spouſ. fs ſhine Spoulals, thoſe which are contrated berwixt the 
cunda parte, © Parties Without the preſence of Witneſſes ( c). 


Rr 7. Fiſthly, Of Spouſals, ſome are contrafted by 
Schueid-ubi fu. Fords, and fome by Signs (4); as the giving and rc- 
F< cur && AVID @ Ring (e) in corroboration of Matrimony. 
1] extra, 

& ibs Pan.& alii (x) Melch.Kling,Tratt de cauſis Matrimon.fol.1.& 2. Covar. Tra de Spond. 
ſecunda parte cF.nu $.c.t.nal.de precvrat.in ſext. Anto Cubert, Trati.ce Sponſ fol. 2 4. nu. 18, &c. 
Summa Sylveſt.verb.Sponſalia q.z in fne. (y ) Gloſ.in Clem. dudum. de Sepul. $. Sratuimus, 
verb. praientari. (z) Meich Kling. fol. 2.Sum. Hoſtiens. tit, de Spand. F. qualiter. (#) Tit. de 
Cland. deſponſ extra. Jo, Frigeus. Tratt. ce Spond. in foe. Inſtiztol. 265. Pan. & Prapolit. in 
c. cum intibitio. codem tit. hic, nu-y. ille, nu 6. Revuicer, de Sporfal lib. 14.1, (6) Schneid. 
TraG.de Nopr. fol.2 2. Jo.Frigeus Trati.de Sponſ.tol.26 5. (c) Scharid & Frigeus, vubi ſupra 
Sum. Holt. tit. de Clande{t, deſponſ $., quor modis, nu. 1, (4) Pan. c. ruz. de Sponl. extra. 
Amato. Gubert. Tra&. de Sponſal. fol.3 1. mu. 16. Covar.TraQt de Sponſal. part.z.c.q.in prin. no.1, 
2.3» (e) c. i quis uxorem defſponl. 2 7. q. 2. Anto. Gubert. Tratt. de Sponſ. fol 2.9. Covar. 
ubi ſupra Lapus- alleg, 57. Fan. in C. 1. de Sponla Cuerun. Mcnoch. de prafiurnp. lib. 3. pro 


fp. 2. 
8. Ei- 


Dl 
— 
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* 8. Finally, Of Spoulals, fome be ſworn and ſome a»- 
[worn ; that is to ſay, fome Spouſals be confirmed by an (f) < »-&. 
Oath ( f), and ſome contracted without an, Oath (g). "= wee 


(g) Kling. 
Tradt. de Caul-Matrim fol. 3, 


— 


SECT. IV. 


Of the great importance of the firit Dr. 
og or Diſtinition betwixt , Spou- 
als de futuro and Spouſals de pre- 


(cnti. 
. 


I. 'Hen we ſhall view the ſmall difference be- 
rwixt thoſe words, whereby Spouſals de futu- 
ro, or de preſenti (a) are contracted , it cannot but {a) De quibus 
ſeem ſtrange that from fo ſmall difference of Forms, ſo Ga#a) cadem 
rear diverſity of Effets ſhould proceed : For in truth, DB. h_ 
o very little ( very often ) is the odds betwixt the ex literis, &c. 
Form of words of theſe two Contracts, thar'the beſt Marky _ 
Learned are at greateſt variance, whether ſuch Words Covar.Trae. 
make Spouſals de futwro, or de preſenti (b ). Neither 4 Sponſſecun- 
is it unknown to the youngeſt Students in this Facul- 6 AM 
ty, That words of future time do not evermore im- (&) c.ex parte | 
port Spouſals de futwro (c) ; neither words of preſent © Sronlul = 
time always Spoulals de preſenti (4). Again ,. That Soares. The. 
verb. Matrimonium, nu. 9. +) Feluti, fi duo impuberes Matrimonium per th , Cn 
contyaermt, c.de illis & c.finde deſpon{, impub. extra. Pan.in c.3 nobis. tit.Preall.nu. 2. & P:xpoſ. 
nv.4. c,unic.h. 1. de deſponſ.impub.in Sext. & ibidem Geminiagus & Francus, Adde dec. in 1. Nup- 


C 2 ſome 


—_— 
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———_— 


j 


—_—. 


ſome words are ſo wntoward, that it is a queſtion whe- 
(c) Prpoſ. in ther they make any kind of Spouſals ar all (e) ; and 
vr - contrariwiſe, ſome words ſo flexible , that they may 
5. Corar. Ealily be ſtretched to make, either th'one , or th'other 


pr (f). And finally, that ſome have utterly condemned 
pp. 94 this great diverſity, which others do admit betwixrt [ 7 


7: Sum.Angeli- wi//] and [7 do] (g), as captious, and the Mother of ma- 
oe no ny Quarrels ; the rather, for that the ruder fort, nor 
nw.13. Przpoſ. ÞEINg able to Yiſcern the force of Terms , are cither 
ind. c.ex parte, ſhared or intrapped themſelyves,or deceived of that they 


nu. 8. & infrq verily expected of others (h). 


eadem parte. 

(f ) Summa 

Hoſtiens. tit. de Matrimenio. F. qualiter. Vivius Theſaur. com. op.-verb.Matrimoypium. (g)Mar- 
tinus Lutherus, Libell. de cauſ. Matrimon. Schneid. Trat.de Nuprt.fol.19. Jo.Frigeus de Sponſal. fol. 
274-in fine. Inſtit1ib.z.Conkl.Matrimonial.conkil. 1. (h) Schneid. poſt. Luther. ubi ſupra. & Jo. 
Frigeus fol.2 7 4. lib. 2, Conſil. Matrimon.confil. ibidem- 1. 


z. Bur yet for all this, leaſt this "—_ berwixt 
Spouſals de futuro,and Spoulals de preſenti (moſt com- 
monly received throughour all Chriſtendom, and which 
all the Conſiſtories in Eng/and do ſtill retain) might, in 
any man's opinion, ſeem to be of no lels importance, 
than it is, or not ſo much regarded as it ought , 1 


ny gm ay it conycnient, ere I did proceed any further , 
Sponſ. extra. to deliver ſome differgnt E/fetts of importance be- 


Pan-& Felin. ryyixt theſe rwo kinds of _ to remove this cr- 


is od. 0 | 
Sponſ. extrs. FOneous Conceipt : Under and therefore,that that man 


quibus { 6 pla- and that woman, which do contract Spouſals, de futu- 
uedr, wu ro, as [1 will take thee to'my Wife ; 1 will take thee to 
Tract.de d- my Zusband] are not very Husband and Wikfe ( z ), 


 vorc. in prin.. nejther ſo reputed in Law (#), except in certain Caſes 
poſt.Latera- tor expreſſed (/), which excepted, they ny by 
ately 


nenſc conſilium 
part. 6.c. = mutual agreement diſlolve thoſe. Spouſals, and 

(&) Lin eco Jure : 

$. hoc capur. ff.de ritu Nupt. 1. ſolet. $.ult. f, de his qui not infar, c,z.requiſivit de Sponſal. extras 
(/ ) Infra eademparte $. 17. | 


. 


match 


CY 
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match themſelves elſewhere (») ; or if byr thone_of ( A 


them-alone ſhall renounce , and thereupon adventure g ...c.ui5vic 


indeed to marry otherwiſe, or to contra Spoulals de eocer. Summa 
Holt. tit. de 


pre/enti with ſome other Perſon, in thele Caſes,by the £0 
Laws Civil (») and Eccleſiaſtical .(o), this Marriage or ve:ttem s. 
Contract de preſenti ſhall ſtand firm and lawtul, not- (*/).1 deSpon- 


41... 


withſlanding that Precontra&t of Spouſals ds future : () atanad 
The reaſon is, becauſe, like as when a man. doth pro- inter. de Spoud. 


miſe, that he will (ell his Land, the Land is nor there G6) Gl Wo 


by ſold in deed, bur | ages to be {old afterwards (p); mentis C.%e 
fo whiles the Parties do promile only , that they will conerabend | 
rake , or will marry; they do not thereby preſently (PX abi 


take or marry (q) : But deterring the accompliſhment rione 4 Legaz. 
i}, 


of that promiſe, until another time, the Knor in the 

: . : (4) Melch. 
mean time is not fo ſurely tied , but rhat -it may be xing.T44. 4 
looſed,whiles rhe matter is in ſuſpenſe and unperfeC&t (7). crulMatrimon, 


But that woman, and-that man, which have contracted OO 


Spouſals de preſenti; as, [7 do take thee to my Wife | «. 1. de Sponſ. 
and [7 do take thee to my Husband) cannot by any A- *** 
greement diſſolve thoſe Spouſals, bur are reputed for <.;cquivic 4 
very Husband and Wife in reſpe&t of the Subſtance , Sponſ. exrra. 
=- indiſfoluble Knot of Matrimony (s); and thercfore oy C_—— 
if either of them ſhould in fact proceed to folemnize : 74.2. Mo- 


Matrimony with any other perſon , conſummaring raid. Tratt. de 
4 Cong 3 2 the Matrim-fol.29. 


ſame by Carnal Copulation ,” and Procreation of Chil- Melch. Kling: 
dren: This Matrimony is to be diſſolved as unlaw- Tra. &e cauſ. 


tul (z), the Parties marrying to be puniſhed as Adulte- yn » 
rers (#', and their Iſſue in danger of Baſtardy (x). c. cum locum. 


de Sponſal. ex- 
tra, nu.3+ Hier0. Schurpf.lib.z. confil. Matrimon.conhil ibidem 2 4. ny. 2. Schneid. Trad. de Nuptiis- 
fol.1$.n 4. (#) c. & inter. de Sponl. extra. & ibidem Card n. PrapoC. & Pan. Kirkhovius The- 
ſaur. com.op.verb.Matrimonium. («) c.2, de Sponſa duorur, & ibi DD. (x) Hoſt. Sum- 
ma tit. de clandeſt. deſponſ. $. quam penam, nu. 2. verb. nunquid Innoc. in c. cum Inhibitio codens, 


tit.nv- 4 & Cardin. ibiden in fine & intra, 
3: The. 


—— — cc 
_—— —— — 


— 


- The diſtinftion betwixt Spouſals, &C. 
(y) Schacid. 3- The reaſon is, becauſe here is no Promiſe of any 
ps yr future Ae, bur a preſent and pertedt Conſent ( y ), 


6. & 61. ., the which alone maketh Matrimony (z), withour cither 
nu.19, —Publick Solemaization (a) or Carnal Copulation (b) ; 
(z) L. ſulkcit for neither is the one, nor the other of the Eſſexce of 


f.de GL - 
c.  rxgopey Matrimony, but Conſent only (c ) : Such a Wife was 


q.2.ccumpud rhe ble(ſ; Virgin Mary (4), that is to ſay, betroathed 
| nr lc to Joſeph, but neither folemnly married with him, nor 


(2)..deSponſ. ſecretly known by him, at the Conception of Chriſt ( f ); 
—_——_ and yer nevertheleſs rermed Wite in the Holy Scrip- 
51.5i 4%2* tures (eg) : For as. well the Sacred Scriptures (+, as the 
num C.deXupr. Civil (7) and Ecckhaſtical Laws (+), do uſually give to 
1b.1.confll.ma- Yogmen betroathed only , or affianced , the Name and 


trim. fol.2 7 3. : , —_ 
nu.1.& 2. Hie. Title of Wife, becauſe in truth. the man and woman, 


ro. Schurpfl.z. thus perfeQly aſſured, by words of preſent time, are 
coall. Matrim. Husband/and Wife before God and his Church ( / ). 


conll. ibidem 
$4+NU.4. 

(6) L-Nuptias de Reg Jur #. Morald.TraQ.de Matrimonio fol. 9. verſtc.Sponſalia. Reuſner. lib. 1. de 
cauſ.Matrimon.q.2.nu.z 5,36,& 3 7. Panor.in c.cum locum. de Sponſal.extra. nu. 3. & Apoſtilla ibi- 
dem litera E. «(c) d cxpec illud, & Praall.l. Nuptias. And.Gail. lib. 2.obſerv. pra&. ob(.$0. nu. 4. 
Palzotus de Nothis & Spuriis, c. 5. Hiero.Schurpf.inter cont Matrimon. vol. 2. confil ibidem 2.4.9. 2, 
3»4+ Pan. in c.cum locum. de Sponſal. nu.z. cum addit. ibidem litera E. (d) c.beata Maria. c. 
quod autem. c. priuſque, c. inventa 27.9.2. Exauthoritate Augaſtini,Gregorii,Chryſoſtomi, & Orige- 
nis. (e) Matth.c.1. verſic. 18. Luc.c.1. verſ.2 7. deſponſata quidem ſed per verba de precſents, 
GLind. c. jnventa. (f) Priill, c. beara Maria. c,quod autem. c. priuſque, & c. invents 2 7.9.2. 
Hen.Smith.de preparat.matrim.fol.2. qui refert Chriftum quidem conceptum fwiſſe peſt Spenſahia, 
natum awtem poſt celebratum Matrimonium, ut utrumque ftatum, nempe Virginitatu  Conyugi) 
commendaret. /(g) Matth.c1,verſ.20o, (6) Deuterc.22.verſ.23,2.4- Kling. Trad. de. cauf 
Matrim.fol.$. Schneid.Tra&.de Nupt. fol.22. (:) 1.4 Sponſa. de Jure.dot.Lex Julia. de fundo do- 
tali. ff, (k) c.inſtirurum, c.conjux 2 7.9. 2+ Panor.in rub.de Sponſal extra. (1) c. cum infitia- 
tur 25.9.2. Everard.confil. 1 1.c.com apud.de Sponſal.extra.Prapolir.in c. cum Inhibitio. de clandeſtin. 
deſponſ. extra.in fine. PalZotus de Nothis & Spur. c.5. Melch. Kling. Tract. de cauf. Marrim. fol. 8. 
Schacid.fol. 1 8-nu..4.& fol.2 2.nu.1 9. Pan.in c-pen.de Sponl. extra. nu.2. Hiero, Schurpt, inter confil, 
Matrimon.yol. 2.confilibidem 2 4-nu. 2. Morald.Tract.de Matrimonio, fol.2 9. 


4. Worthily therefore was that Branch of the Sta- 

(m) Anno 327 tute of noble King Henry the Eighth (»), eſtabliſhing , 
e.38 | —_—_ 

[That' Marriages contrafted and ſolemnized in the Face of 

the Church , and conſummate with bodtly — or 

- fruit 


_ 
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EE .. —n 


fruit of Child or Children, ſhould be judged and taken 
for lawful and indifſcluble , notwithſlanding any Precon- 
tra of Matrimony, not yet conſummate with bodily know- 
ledge, &c.) worthily, I fay, and «doe ground was 
this Branch of that Stature (eſtabliſhed by rhe Father) 
repealed and made void by his gracious Son King Ed- 


ward the Sixth (»), for Spouſals de preſenti, though (=) Anno 21 
not conſummate, be in truth and fubſtance vay Mar (pcs s 
uble (p) , Reg.Jur. #. lib. 


the Common 1-<onli. Ma- 
trimon. conltl. 


ibidem 5+ 0u.2, 
places) Spouſals not only de futuro , but alſo de pro Reuſoer. lib.s. 
ſenti be deſtirure of many legal Effeits wherewith Mar- 5 = Ma- 

, Whether we reſpect le- , 


'gitimation of Iſſue, alteration of property in her 3 5:35.& 37+ 
| (p) c. & inter. 


de Sponſal. c.1 | 
de Sponla dua- 
rum cxtra. (4) c. Praxcepit Dominus 3 2+ q-5- c. quemadmedam. De Jure jur, exts » | 


trimony (9), and rherefore p——_— indiſſol 
except for Adultery (9): Although by 
Laws of this Realm (like as it is in France and other 


riaze ſelemnized doth aboun 


Goods , or right of Dower in the Husbands Lands. 


_— 


— 


SECS. 


What Perſons may contrath $ 'pouſals de. 


tuturo. 


L, _ it appearcth thar the diſtintion berwixt 

; Spoulals de futwro'and de prefenti , is not an 

idle dittinction, or to little purpoſe, but of very great. 

uſe, and no leſs importance , we are now to deſcend. 

ſomewhar lower, and to proſecute cither kind of Spou- 
fals ſeycrally and particularly. 

2. Where: 


'5 


1mon.q-2. nu. 
10, & aw. 


- _—_— — OS — ends - 


—_— 
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2. Wherefore beginning with Spouſals de faturo , let 
us examin firſt, What Perſons may contraCt Spouſals 
{a) Infra ea- Je futuro (a): Next by what Form of words this kind 


vr = wy of Spouiſals is contracted (5): Thirdly , what are the 
(5) x. Effedts thereof (c) : And fourthly, by what means the 
dem parte $40. {are may be diſſolved (A). a 

Bw 3. Concerning the Perſons I find two Rules, the one 


Aa) Infra ea- Affirmative, the other Negative : The Affirmative Rule 


me 0s is this, What Perſons ſoever may contratt Matrimony , 
/ TT 


Summa tir. de the ſame Perſon -may contraſt Spouſals de future (e ). 


Sponl. $. quis But every Perſon which hath diſcretion to conſent, and 
poll. Sichard. 


/ Ru ae Cherewithal to perform the duty of Marriage, may con- 


Sponſ.C.nu.1 5. tract Matrimony ( f ), it otherwiſe he be not prohibi- 


Summa Sylve y FAS 87 , - 
hm 9c red (g); and therefore every ſuch Perlon may lawtully 


Sponſalia. q. 2. CONTTaCt Speuſals : which Rule is very rcaſonable,being 
( f) Summa put affirmatively , becauſe ro whom that is lawful 
Hoſtiens, titde \\1ich is great, that which is leſs, is much more law- 


Marrim. quis lg . 
poſſi. PT ful: Now it is a greater matter to contract Matrimony 


oy ns than Spouſals, for by lawful Marriage the Knor is 
(b) Az. made for ever indiſſoluble (j); but Spouſals are many 


Reg. Jur. in , Ways ſubject to overthrow and diſſolution (4). Marri- 
) Aus 1 Dews ALE WAS ordainetl of God in Paradiſe (1),Spoutals long 


conjunzit howo after by Man (»)-: By Marriage the Man and the Wo- 


wi ſeparet. manare made one Flcſh (x), fo arc they not by only 
Marc. c. 10». 


vaſe. Spouſals (o). To be ſhort, Marriage is that great My- 
Ck) Kling. ſtery repreſenting that Spiritual Marriage betwixt 
Trad. _—_— Chriſt and his Church (p); but Spouſals are utterly 
- r#peſ.in ie deſtiture of this myſtical Effet (9): And therefore 
illis de Sponſ. ſince Marriage is greater than Spouſals, it followeth by 


extra- in fine. 


bÞ. 1 conf, @ {ound Argument a majort ad minus (r ), That thoſe 
Matrim.con{il. 

ibidem 15. nu.11, (7) Geneſ.c.2.verſ.21,22,2 3,2 6- (m) Anto.Gubert.Trat.de Sponſ.fol, 
7.4. Exod.c.2 2.v.16. Deut.c.22,verl.28. (n) Genel. c.2.in fine. Epiſt.ad Epheſ.c.5.verſ.; 1. 
(oZc.Inſtitutum 2 7.9.32. (p) Epiſt.ad Epheſ.c. 5.32. (q) c.Inſtitutum 2 *.9.2. Prapoſ.in c. 
1.de Sponſ.duorum,nu. 1.Anto.Gubert.Tract.de Sponſ.tol.43. (7) Everard.& Olden.Loco a Majad 


mus. 
Perſons 


— 


Who may contra $ pouſals de F uturo. 7 


Perſons which may contract Matrimony , may alſo con- 
tract Spouſals. 

4. The Rule tive is, That whoſoever is prohi- 
bited to contract Matrimony, the fame Perſon is alſo 
prohibited to contra Spoulals (s) ; becauſe where the (-) 1. Oratio de 
Exd is forbidden, there the Means alſo , whereby the 22G & ® 
End may be atchieved, is prohibited (7) ; which Reaſon (+) c. cum quod 
might be illuminated with ſundry Examples ( « ); but 5 Res Jur in 
for that this Negative Rule hath ſundry apparent Fal- |. 0,is. © - 
lacies (x), I will not ſtrive ro make it ſeem infallible , (s) Pyo. Phil, 
ler this one ſuffice, namely, That Children cannot con- 325: & Pork. 
tra&t Matrimony ( y ), and yet may contraQ Spoulals quo. OF 
de futuro (z). And now becauſe indeed this is the (=) Sichard. in 
chief and principal Exception of this Rule, I think it © 2 
here convenient to entreat of the Age wherein Spouſals Addic. ad Bart. 
deifuturo may be contracted. wat de 

| ; (y )1. minorem 
fe ritu nuptiarum, < puberes. & c.de illis de deſpons.impuberum extra. vivius lb.2. confilmatrim. 
ro" rg OY C.a nobis de deſpons.mpuber, extra, & c.fin. ibidera. Anto. Gubert.cradl, de 


SECT. 


». .& * 


SECT. VL 
Of Spouſals contratted by Infants. 


I. Here be three Ages conſiderable. in this Mar- 
berry ter of. Spouſals (a) : The firſt is /ufancy (4): 
impub. $. quis The ſecond is the Age berween Infancy and ripe 'Age 
7 owe (c ), (which, it it pleaſe you, we will call Childbood) : 
Io wes = _ Eh Age, this Rule is delivered 

.6. & Hoſt. 2, Concerning P, u c 

ubi ſupa. * both by the Civil (e) and _ Laws ( f ), That n- 
—_— _ fants cannot contract any kind of Spoulals : Upon 
pra. « "Which Concluſion , divers, as well Ampliations as 
(4) — Limitations, do attend (g). But before they be admir- 
Fipz. red into preſence, it ſhall not be unprofitable ro exa: 
(-) Lin Sponlal nine what Perſons be accounted Jrfants. 
fs. 3. By Infants therefore, if we reſpect the Nature of 
(f) £14 d- the word, are underſtood thoſe Younglings and Babes 
__ which as yet cannot ſpeak (+), for fo rhis Subſtantive 
(s) ut infia hoc [ /nfans] y —_—— —_— ( + ), bring ————— 
iplod. of in and fando (&), of not ſpeaking, the Prapoſition 
=. Cy M ( in) {tand1 4 for [ zon |; in Which Senſe the Romar. 
in 1. +. c« Poctdoth ulſc it, writing 
Verb.Oblganu. 


"rFegnY my Infandum Regina jubes renovare dolorem ; 


eaf.5 7.nu.s. 
es tha. for non fandum, or ineffabilem dolorem (m). 

Ss F7.9U.1 JT. N . 
Jas. ubi ſupra. (k) Veluti inutilis, infelix, incertws, Calepin. Diftion. Verb. In. (m) Virgil 
lib. 2. Aneid. in prin. Si1:1dem wix dici peteft quantus fit ire ferti dolor ſe withum confireri. 
Servaus & Donatus in illo loco, 


4 Our. 
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4. Our Temporal Lawyers no leſs ſignificantly rhan 
uſually, do call them Iziants which have not attained || 
yet tothe Age of One and twenty years ( ») , becauſe © CIT 
until chat time they are as it were Tovgue-ti2d, bon lib. 2: c 28; 
unable to ſpeak, at leaſt efetnaly; and though they Li gw of Law, 
I ' 4 ' S 00. Carden, 
{pcak waturally, yet co not tne Laws underitand , or y,,,1.4,.4.. 
acknowledge their words to be of any force, either for ment. tz ©-- 
Alienations or other ContraQts, more than if they were ferns = 
young Infants, naturally deſtitute both of Speech and (2) br. & $tud, 
Judgment (9). nt ſupra ci 
5. In Germany (p), Spain (q), and other Countrics (7), —_— O_— 
he that is //eir, though otherwiſe he-be of lawful years, fx. 
and how old ſoeyer, yet fo long as he yet liverh, to |) Piegrl 
. . . 4 , ol exice verb. In- 
whom he is Heir (as the Son duriag the Father's Life , gn, 
or the younger Brother during the Lite of the Elder ) is (q) Extravag, 
uſually called Zxfant (s), becauſe he hath no power to reg % 
meddle with the Inheritance, the Laws Having ſet a Gb. verb. tn- 
Lock before his Lips,lo that he is not to {peak in theſe ” Revutt. in 


go p . © 1 liberorum, $. 
Affairs, the Care and Amdiniſtration whereof is yet in $,u1, a yg 
another Perlon (7 ). Sign. 

6. We read alſo that Servants, or Bondſlaves are |." _ 


ſomerimes called rf ants (#) : And in other places this ttero.in < 29, 


word [ [fans ] hath other; ſignifications, and is attribu- pare 6 
ted not ro Men alone, but to Beaſts alſo (x). ELLE 


7. In the Civil ( y) and Eccleftaſtical (2) Laws , by berorum.iafine. 


Infants (moſt commonly ) are underſtood thoſe Chil- (1) Spiege, 


dren which have not as yet accompliſhed the Age of 1acus. & re 
Seven years ; and ſo is the word accepted in this buf ubi ſupra. 
| - (t) ibidem. 
place (a). () Spiegel 
Lexic. verb. In- - 
fans. (x) Calepin. Lexic. verb. Infans (y) Linfans..ad |.Cornel: |.1.C. de falf. monet-l. 
41 Tafani C. de jure deliberand. 1. in Sponſalibus, cl. 2. f. de Sponſal. (=) Procem. lib.6. decre- 
ral. & gl. ibidem verb. perfeQus, (a) L in Sponſalibus, cl. 2. de SponC. ff. c. 1. de deſponl. _ 
impub. in Sext. : 


- 


D 2 8, Where- 


———_ 
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8. Wherefore to return to the right Path of our pur- 
poſed Journey, whers it is delivered, Thar Infants can- 
not- contract Spoulals ; it is underſtood of thoſe Chil- 

(5) c. Juvenis. dren which be under the Age of Seven years (4) : They 
de Sponſal.c. ad _ 
krerss & de. therefore which are not , Seven years old cannot con- 


ſpopſimpubex- tract Spouſals ; which Concluſion hath ſo much the 


mace 61. moreReaſon, by how much theſe young Infants want 
ibi DD: Reaſon and Judgment to judge of theſe Aﬀairs ( c ) , 


__ 5 being fitly compared to them which are aſleep (4); who - 

ee albeit they ſpeak many things , or do ſomething in 

Corneliam de their fleep, yet do they not perceive what they fay or 
Sar ,. 4O, nor ſleeping yield their conſent thereto (e). 

| - 9. The Ampliations and Limitations of which Rule 

- are theſe: Firſt, albeir the one Party be above the Age 

in 1. poſſeſto 6, Of Seven years , yer the other Party being under Se- 

«lipiſcantur in YEn- Years, the contratt of Spouſals betwixt thoſe two , 

> qui. is of ſo- ſmall force, that if the Party which is of full 


1774 Age, do contraſt Matrimony with. a third Perſon , 
c. acceſit.de though that third Perſon be near of Kin to the Infant, 
-* capo.ce the Marriage is good, notwithſtanding the former Con- 
de Spenſal. ex- tract (F ). A | 

tra, & ibiPa-" 10, Secondly, Albeit the Tafants have attained to the 
voy Prepol. & ceventh year of their ſeveral Ages, yet arc thoſe 


(2) ee. kreras, Spouſals void (g ); for-it is requiſite that they have 


—_— *- wholly and fuly accompliſhed the Seventh year when 
a8. de Span. they do contratt Spoulals ; at leaſt, ſaving tor rwo ar 


_ 19.00. 1, three days (h). | 
(#) Panindc, 11. Thirdly, Spouſals contrafted during Infancy are 
lirerag nn: 3+ y, IPO O | 
Prepoſ. m 2 Utterly void, whether the Infants themſelves , or their 
Covar. wetde pa.onts for them, do make the Contra (1). 
Foe Brie: in ©. necelſle; & in c. aneſtationes. de deſponl. impub. extra, —=(7, c.1. de dclpenC 
vepubs; 6b, 6. & ibiders Doin. nu. 2. in prin. 
12. Fourthly, Albcit both the Infants after the Con- 
tract der attain to a great number of years, yet the 


Spouſals 


- 


— 
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Spouſals contracted during their Infancy are not there- 
by confirmed (&) , without other proof of mutual Con- &) Praall. c. 
firmation (/). ans 3 
13. Fifthly , The Contract made during Infancy is 6. & «. liters 
void. whether the ContraCt were celebrated by words © 4#oul. ex- 
of preſent time, 'as [7 do take thee, &c.] or by words (1) eodem c. is 
of turure time, as [7 wif take thee, Ecc.) (m) ; Fl as In- nr Corar. 
fants cannot contra&t Spouſals, ſo they cannot Matri- (1m fam 
mony (x), becauſe they which cannot do the leſſer , c. 2. in fn. = 
cannot do the greater (0). | ad ap 
14. The Limitations are theſe; Firſt when the In- goncimpub. in 
fants, after thzy have accompliſhed their ſeveral Ages Set. | 
of Seven years , do cither by*expreſls word ratific CINE 
(p) and confirm the Contratt made during their Infan- ſpouſimp.cnra 
cy, or by other words of like importance , as by cal- us bmi, 
ling and naming each other Husband and Wite ( q ); for (yi VE 
by the reaſon ot this ew conſent the Contratt (otherwiſe (+) Peckius in 


yoid) is become of no leſs force than if they had new © © !er de 


—— 


Reg. fur.inScer. 

made a new Contrat (r Ja Everard. loco 3 

15. The ſecond Limitation is when as by. Deeds on- —_ XÞns 
C1, 


ly they do approve and confirm the Contraſt made ff jmnuc 
during their Infancies (5), as if thay 1ye together ; im- Sexto in prin. 


brace, or kiſs each other , or give and receiye Gifts (9 8in& <1. . 
p (r) Anto. Gu- 


and Tokens cither of them, to or from the other, af- pct. T1498; ce 
ter both : their Ages of Seven years; for. by Deeds Spouſal. fol.zo, 


nu. 7. 


the former . Spouſals. are confirmed , as .well as by /7,*_ .. 
IVords (#), Spoaſal lib.6. in 

16. The third Limitation (like unto-the ſecond) is , Pris te Spoaſ. 
when the Infants, after the accompliſhment of rheir ſaid prima pants £2 


ſeycral Ages, do mutually cohabit .or -dwell together et 
S. X . _ VU) Lame c. 
(x), and are not ignorant. of the Contract made. be- (+. nn 

Qo quam ſe- 
cuitur Domini. & Phil. Perus. Baptiſt. Theſaur. com. op. verb. 'Sponſalia nu. 92. Licer Huſhenſ-in 
dive-ſam cat Sententiam. (%) Covar. trat. de Sponſal. prutia parte, c.2. in fine, & glof. ubi 
_ pro c. dileQi & <. ut noſtram. de App. extra. (x) 6+ was. de deſpont. impub. in-grins\ 
TWIXT 


S pouſal; contraled by Infants. 


——_— 


rwixt them, during their Infancy ; for otherwiſe they do 


Cy) Pomiaic. not ratific that which they know not ( y ). 
*#& Vhil. Franc. 


| 17. The fourth Limitation is, when two ome 
ee Jevenis Spouſal, of whom the one”is morc m_—_ wy 0770 
tn 7231-*- old, the other near Seven years (3) uppo infancy of 
Co) fo Ang. half (a); it theſe Perſons ever, during th j a 
(9) jo And. do cither lye together (5), or coha 
i old ans. {I Go aber fy he eof it remaineth 
wt Sew bir together ( c ), by occaſion _ —_ know each 0- 
__ doubrttul, whether rhey have _ \y he offer os if 
(4 Hot. 6. c ther ; in this Caſe the m——__ _ 0 bers gf ai 
R_ ins the Partics had both accompliſhed the Ag | 
tertius Intcl- cars ( d). : ; 7 
—_ . : 18. The ff Limitation is, when the Pas _— 
depo 'u do contract Spouſa's are of that Wt a gs; £11 
venis & ib that a:beit they have not as yet accompliſhed the fu 
ragatras of Si. years, yet doth their {upraordinary Un- 
quartus Intel- <> anke- of (mall detet of Ave n 
lefus. derſlanding fully ſupply that © Of AG 
{ dcfuvenis yy; ing i 2 ia theſe days, wherein Chilcren 
= which thing is not rare i; YS, oo oa rev 
a = * . % ( 

(e: Dawtouter, become ſooner ripe, -_ —_ \- hy I, by that O- 
iminal. 5 : ICre , wy 
ns | of Equity ( f), and which 
{a5 Pinion Which ſavoureth more of Eq OY as Oo 
of prmeer ke it) is more commonly receivec 'g\, this Con 
in d.c.\uyenis & (as I rake it) 1 - "vl : hoſe Infants 
ibi Pan.in fn. rraCt is not void, but of equal force as it thy + _ 
( | o—_ Hb. out-grown their Intancy when they v - —_ = . 
Spol$. quali confeſs this Opinion _—_ _ and miz — _ _ 

$:) | ann 
t effecus ries (b), affirming confidently, That it c 
verb. effeQus eſt = 4 Law - >= Inſants may contraZt Spouſals before 
onrrgn gg ants > $ , though orhcrwite their Pru- 
Anto. in c. Ju- the end of Seven - year , = Bur ver for 
venis de Sponl dence did ſupply the want - Age ( F ). 0 4 Fac 
extra. 101 . : r CX , 
Prepoſverſic. all this, conſidering that by the very 


—_— 


hme - rs of 
pms Intel- not only (after the accompliſhment of OI _ 
roar) —_ years, {verall y preſcribed to the Man and Woman 
veir. pon- | 
{. q.2., Covar. 


ni ſdem Aut! oy. j ater. 
m opinio comments eft, ut ex eiſdem 
ry owns 7 prone Socin gp mn C yol. 1. gl. iJaſt. Juris Can. tit.de Sponfal. $.non 
| = (i is in tn. , 
tamen verb, minors. (#) Panor. in - Cc. Juvenis in dainns 


Le, 
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Marriage, he or ſhe may lawfully contra Matrimony, 
bur alſo before thoſe years , in caſe their na!nral 41/i- 
ties ſupply the want of Age (#), that is, ſuffice ro per:- (+) c. puberes 
, form the Duty of Marriage (/ ), then a. fortiort ( by all <4 ilis.de de- 


reaſon) may thoſe Perſons contract Spouſals,whoſe Pru- gout Fonts: 


dence doth ſupply the other want of Age (m), both be- Kling. 45. ce 
cauſe Spouſals are more eaſily diſſolved than Matrimo- © matrim, 


ny (#), in caſe of the Parties diſliking , as alſo becauſe Eno. 
conſent alone is of the Subſtance of Spoulals, without =#tr.ial.56.nu, 
that natural Ability requiſite in Marriage (9) : Hence ir ,;/ gm : 
is that the Laws make no differetice betwixt their A- « illis. &. 2. 
who do contract Spoulals, namely, becauſe conſent? Fling & 
alone is ſufficient (q) ; whereas in the Contract of Mar- ny a - 
riages there is regard had, not only of the Parties Judg- .) Przpoſ. & 
ment and Underſtanding, bur alſo of the natural Abi- pocroter | 
liry of their Bodies ( 7), as a thing very neceſlary In veais. Covaz. 
that behalt (s). wen. fie Tpoud: 
19. Here may be demanded, What if two Infants "we —_ 
contrating Spoulals by words of prefent time, do not vet tit deSpua-. 
oniy confirm the ſame after that they have overpalied _ "* 
their Infancy, bur alſo after they be come to lawful w:%t. ge nupe, 
years of+ Marriage, whether-is this Contract ro be ad- 0+ | HR 
judged more Spouſals or Matrimony ? In this Queſtion C,Frwmwe © 
the Writers do vary ( t), and it . dependeth of other vl. 6. Summa 
Points to, be examined before we can conveniently Motiers'de 
come to the Soiution,. which cannor be here handled ky T7 yon 


without confuſion-; but as ſoon. as opportunity ſeryeth Sponſal F Sum. 


it ſhall be ſatisfied. you tir.. de - 
Sponſal.q.2. 
(s) Ant. Gu« 
dert. traQt. de Sponſal, fol. 21. n. 6. Faber. & Angel. in $. 1. Inſt. ce nupe. ( » ) c. puberes, 
Cc. de iljis.cum Similibus de deſponſ. impub. extra. (s) DD. ind. c. puberes. & c. de illis. Ca- 


var. de Sponlſ. prima parte, c. 2+ (f) Jo Andr.Archid. Ph.l.Franc& alii. in C.1. $.1. de deſponl. /. 
impub.l.6, Dec. Rote. 463+ vid Seek.s [LLS2 


SECT. 


SECT. VIL 


Of Spouſals contrated by Children be- 
 twixt Infancy and ripe Age. 


I. He ſecond Age to. be regarded in Perſons 
contracting Spouſals is Chi/dhood, which Age 

how far it reacheth is needful-ro be known : Children 
FF therefore, in reſpect of «their "Age , are fo termed of 
(5) Arifot- 1; ſome, until they be twice Seven years old (a); of ſome 
lib.5.c.14- Ma- till they be thrice Seven years old , that is One and 
co>.dequo Al twenty (4), ſometimes Children are ſo called until they 
Le Verh.Simg, Be of the Age of Two and twenty years (c), fotnctimes 
- Anto. Gubert. until they be of the Age of Eighteen (4), ſometimes nu- 
© 167 + til they be Twenty (e), and ſometimes till they be Five 
(3) Trade and twenty (f), according to the variety of the /ubjefted 
repabAngl.lib. fatter and Meaning of the Author (g). In the holy 
ry —— wn Scriptures we' read, Pmer centum annorum morietur ( h ); 
» ſupra. . That is, a Child of an hundxed years thall dye , if we 
Pa evlan Cranſlace it after the Lertrer. 
do,Servius Tul- ; 
* Jus Rex Rom. de qup Aul. Gel. lib. 16. c. 28. (4) 1. mella. f. de alimen. leg. (e) Rebuff, 
in 1. Pueri de Verb. Sign. ff. verſic.quinto non tenentur. ( f ) tit. de minor.vigint.quinque ann. 
f. 1. impuberibus, de acquir. hered. ff. & ibi gl. ſecundo Intelleftum. ( 5 ) Alciatus Rebuf 
& Bracheus in |, Pueri ff, de Verb. Sign. | (+) Efaias c. 65. verſ. 20, 


2. By Children in this place, I underſtand them 
/i) ePuberes.ze Which have exceeded their 7 bat have not as yer 
deſponſ. impub, Attained to that Age wherein nature (by the Providence 
-——_— of God) beſtowerth Corporal Ability of performing 
=.” the Act of Generation {); rheſe Children the Laws 0 
y 


- » 
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vil and Eccleſiaſtical, do call Impuberes (&) , as it were (+) Alcir. in 1. 
young Plants, without Buds or Bloſſoms, being the out- £95 Verb. 
ward Sipns of inward Vigor (7) , and they are alſo 15. 
called Pueri, as ſome conjecture quaft puri (m) , that is , puberes&e verb, 
pure, or as Virgins clean from Carnal Pollution : Bur ES 
whether Pueri have their denomination a puritate, I will fng.r. ; 
not contend :'I remember Brecheus jeaſting at this E- ) Une pube- 
tymology, affirmeth , That by the fame Reaſon we 51197. 
might ſay purus quaſi parus aer (x); bur let the names pudenda ence- | 
go, and come we to the thing it ſelf , Pueritia, Child- {17 PaPn & 
hood is the Age betwixt vfancy and ripe Age fir for cs. © © 
Marriage (0). « (m) Alciat.in d. 

3- During this Age Children cannot contract Ma- Verb Sign So 
trimony or Spouſals de Jr, but only de futuro (p), gel Lexic. verb. 


which excellent Concluſion is not only adorned with '** 


ul , . k {n) Brech.in d. 
ſundry Limitations of Importance, but enriched with L. pueri in 
many profitable Queſtions. principio. 

{o) Hoſtien. 


4- The firſt Limitation is pro hono pactis, for the good $0.1 Th. a 
or benefit of Peace (4), and therefore if two Princes , deſponſ. impub. 


after long or cruel Wars, concluding a friendly Peace , F 9% dicatur 
| | * Impubes &DD. 
do for more aſſured confirmation thereof match their ;a 9. c.puberes. 
Children in Marriage , this Marriage the Laws do tole- @)! eavilived. 
= B - tbi- 

rate-as lawful, being made upon ſuch urgent Cauſe , 7 


though otherwiſe for divers wants the fame were un- Hottienſ. Tir.de 


E 


lawful (r). l deſponſ. impub. 
5. The ſecond Limitation is Quando malitia ſupplet +, my =-4 
etatem, that is, when natural Ability to pay the Mar- inc. puberes de 
riage Debt doth ſupply the want of Age (s), for ſo this on impub. 
word malitia doth fignifie in this place (7): Burt where- (9) c ubide 
fore it doth fo ſignifie, I cannor , as yet, pertketly ap- rank impube 


prehend, no more than wherefore our Temporal Law-/Y7. 1; .. 


yers uſe this word [malier] (which doth fignific a wo: ibidem Db. 
(:) c.deillis el. 
2. de deſponſ. impub. extra, latius infra. (t) AL in Praal. c. nu. 3. Archid. in c. unic. de 
deſponſ. impub. in Sext. Kling. Tract.de cauf. matrimonial. fol. 1 5. Gubertus Coltan. Tract. de ma- 
triman, fol. 7 6.nu. 50. 
| E man 
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- man which is not a Virgin) for one that is Legitimate, 
(u) Terms of gr that is not a Baſtard (#); it ſufficetrh we know the 


Law. verb. 


Mulier. meaning, which is, That albeit the -Laws do not pre- 
() lallitquid. ſame any Man or Woman to be able ro perform the 
— Sn Act of Generation , until a certain number of years 
de 1irunop. f. (hereafter deſcribed) be accompliſhed (x) : Nevertheleſs 


Gubent: Coltan. if jt do appear, that in the mean time, and before the 
Tradt.de matri- * 


mon 1.66. nu, EXPiration of thoſe years, they are able ro pertorm the 


15. Summa * Act aforeſaid, then it is lawful for them ro contrart 


IS Spoulals de preſenti, or to marry (y). 


$. quis dicarur. G6. Thirdly, Albeit Children cannot contraft Spow- 
nu. 1. Henric: {als oe preſents fo efteftually, that the ſame ſhall enjoy 


ID: the very force and virtue proper thereunto, yet obſer. 


(3) <. puberes Ving the form of Spouſals de preſenti in their Contract, 


, —_ — as [7 do take thee to my FHusband, I do take thee to my 


«por, impub. Wife, &c.] this ContraCt is not utterly void, bur by the 
extra. Hoſtienſ. Interpretation of Law, obtaineth the force of Spouſals 
vumma tit-.*© fe futuro (2) : Divers (I deny not) of the Ancient Law- 


deſponſ. irapub. : 
$ quis dicatur. YErS Were of a contrary Opinion for a long time (a) , 


Panor. & Pre- holding, That if by theſe words the Parties did intend 


_ © © to contract Matrimony, then the Contract was utterly 


(z)c.nic. $. 1. Yoid , not having any force either of Matrimony or of 
4 ag Speuſals (4) : Not of Matrimony , becauſe if they 
G) Viv.in c. 4 Would, they could not make any ſuch Contra (c): 
—_— Not of Spouſals, becauſe albeit they might, yer they did 
ph tony not intend to make any ſuch Contract (4): And fo ecj- 
Hen. Foic. cod. ther becauſe they could not, or would not , the. Con- 


c. & Noſtienl- era& did not prevail at all, cither as Matrimony, or as 


Summa Tit de 


deſponſ. Spouſals ; howbeit in the end this Opinion was daſhrt 
impub.$.& que by later Laws made for that purpoſe, whereby it was 


<q apr TH and is eſtabliſhed, That if two Children do contract 


Si quis ita ; de 

verb, Obl, f. nu. 2. (6) gloſl. poſt. Alan. in d..c. & nobis & diſputat. Hen. Poic. cod. c. 
(c) gloff. in d. c. & nobis, & in c. unic.$. 1. verb, Matrimonirum, (4) Gloſt, ubi ſupra & re- - 
fert Covar. Tract. de Spenſal. parte 1, C. 3+ uy. 2. quem Vide. \ + 


Spouſals 


— 
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Spouſals by words of preſent time, intending alſo there- 
by. to contract Matrimony, yet this Contract ſhall pre- 


vail as Spouſals de futuro (e) ; and it is if one of the (©. "0 


Parties be of ripe Age, the other nor (f ). deſponſimpub. 
7. Fourthly , By That means Spouſals contracted in Sexr. Hen. 


.ind. c 


during Zefancy, and therefore void at the beginning, are 3." 

notwithſtanding afterwards made ſtrong and confirm- cod. tie & Co 
ed, namely by mutual Cohabitation , by Kiſſings, by m3 Tat. < 
Embracings, by giving and receiving of Gifts and To- ,ftec.; ms. 
kens, &c. (g), or by Words, expreſling the continuance ( f ) <<. unic. 


. $.1.de deſponC. 
and perſeverance of the murual nſent ; as by 5" in vert. 


calling each other Yusband and Wite (þ) : 'By the fame /4 Preatc. in 
means practiſed, atter the Parties be of ' ripe Age , fit _—_ ibi 
for Marriage, are thoſe Spouſals by them contracted in £%;;.moan 
their Mimority by words of preſent time ( being then li. * 
Spouſals de futuro by interpretation of Law -only ) 7) &. 86 
reſolved or turned into Matrimony ( 7), from that &«. «« Sponſal. 


time enjoying the ſame Properties and Eftes belong. exrrs. Lib. 1, 
ing to Spoulals de preſenti, contracted betwixr Perſons © nog” 


of full and pertetAge ( #), unleſs the Parties, after they 1 7. mu. 6, 7. 
be come to perfe&t Age, do firſt diſſent , and fo dif: 319% & DD- 


inc. 1. {$.1.de 


ſolve the Contract before they conlent (./) : As for gong impub, 
their diſſent before they come to perfect Age, it hin- Libs. Paris. 
dreth not the exchange or at vn of the Contract 3n5l& 
from Spouſals ( ſo rermed by interpretation of Law ) $oarez. The. 


to Matrimoay, by any the means aforeſaid (m). How- ow exuayin. 
beit this is ro be diligently noted in this place', That, 5. & ib; 


Spoulals de futuro properly ſo called , thoſe I mean Baptita vit- 


' lalob verb. 
which are contracted by words of future time, ( as moms op 
91. eft com- 
munu pine, licet eam agre ferant, Covar. prima parte de Sponſ. C+ 4. S. 2.nu. 4. & Malin in 
addic. ad conlil. Dec. 468+ quos videas. (&) Dec. conlil. 368. & clarias Parif. d. conf. 5 1.vol.4. 
nu.1 1. Cardin c. de illis. el. 1. de deſponſ. impub. extra. nu. 1. ( 1) Henr. Boic. in c. At- 
teltationes de deſponſ- Impub. extra verſic- Item tallit, Menoch. de preſump. libr. 3. preſumpe. 2. 
nu. 26. {m) c. de illis el. 1. de deſponſ. impub. in princ. & ibi gloll. verb. ullatenus,& Card. 
ip princ. de c. & in fin. & c. a nobis cod. tit. & ibi Panor. nu. 2. | 


'E 2 A 
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T ail agle thee &.), donor pz from Speals to 


Matrimony by apy . the means alprelaid , or by any. o- 
() c.. in. & Knowledge of the, Parties ſo bþctroathed (»): 'So thar 
2 Bi Panor-& the endeavour to. perform the Act is not ſufficieor in 
DD. Dominic& this Caſe ( 0 ), which in the ocher;Cafc is alone ſuffici- 
Cons1$.1 cnt Without accompliſhment of the Act (p). - 
lib. 6. Henr.Bo- 


ic. in c. Atteftationes de deſponſ. Imp. extra. Dec. conf. 368. Parif. conſil. 51. nu. 8, 1;b. 4..&. Co- 
var. Tract. de Spoaſal. prima parte. ©. 4.J. 2.'nu. 2. fo) d.c. fin. de Sponſal. extra. & ibi- 
dem DD. maxime-Panor. & Prapol. ibidem lib. r. conſil, matrim. confi. ibidem $6. nu. 23, 24. 
(p) c. Atreſtariones & ibi Praxpol. & Henr. Boic, de deſponſ, impub. gxtra. Idem Prazpol. in c. fin. 
de Sponſal. nu. 3. & Cardinal. nu: 2. ed. c. fin. 


8. Fifthly, By the Laws of this Realm (as I take 

it) if a Woman, during her Minority , be married-to 

(4) Fietherbert a Man ſeized of Lands or Tenements in Fee-ſimple , 

| Littleros, Tie, Or Fee tail, by Purchaſe or Diſcent , ſhe ſhall be en- 

' Dover. in prin. dowed of tle third part of ſuch Lands and Tene- 

; (nk) ol. ments, ſo thar ſhe have accompliſhed the Age of wine 
i61. : years at her Husbands dcath (9). E 


SECT, VII 


| Divers Oueſtions about Marriages or 
Spouſals contratted by Children. 


I. E Queſtions which I ſpeak of, and which are ; 
now to be pap are 'of divers ſotrs (a) © "a 
by occaſion of the divers Circumſtances (whereby the Tir. ue deſponſ. 
Cale, and conſequently the Law is altered ) inciderit to fmpu>. $90-% 
this Matter ; for ſometimes the Parties, which are be- 5,ug), prime 
troathed are both ander Age. , and ſometimes th'one of pane, c44 5. 
them in Minority, and th'other of ripe and perfett Age : | 
Wherefore we will firſt handle ſuch Queſtions as be- 
long ro the firſt Caſe, then thoſe which belong to rhe 
ſecond Caſe , and thirdly thoſe Queſtions which belong 
to both Caſes. 
2. Firſt, When the Parties betroathed are both of 
them Children at the time of the Contract , then this 
Queſtion may be demanded, Whether that Parry which 
firſt cometh. to lawful Age,,may then diſſent, or muſt 
ſtay and expect till the other Party likewife come to (5) de hac Q 
lawful years (4) : Many are of this Opinion, That he ÞP:*<&* 
or ſhe who firſt cometh to ripe Age , muſt ſtay until cepouL, impub, 
the other Party attain to ripe Age allo, and cannot in <**3-Corar. de 
the mean time diſſent; or diſſenting or» diſclaiming in x wee 
Deed, yer this diſclaimer is not to be heard , nor this (c) Gloſſin 4c. 
diſſent regarded , the other Party yet ſtanding in Mi- we ee 
nority (c). Others are of a contrary Judgment, affirming, ſui Schnews. 


Thar it is not only lawful for that Party , who firft win. tra&t.ce 
pe nuptiis. ob. 22. 
nu. 13- Conkil. matiim. lib. 1. confil. ibidem 14. 2 3. 


cometh - 


- 5-0 Oueſtions about Marriage, or 
(4) Panor:Boic- cometh to lawful Age, to diſſent (4), but alſo that it is 


—_ neceſlary fo to do (e), even fo ſoon as he or ſhe ſhall 
Hoſtienſ. Sum- firſt reach unto this lawtul Age, or incontinently af- 
a ruckarly, ter ( f) ; otherwiſe he or = by nor diſſenting , ſhall 

. verſic.f ve- be deemed to haye ratified the former Contra, at the 
ro impuber que- [eaſt for his or-her own part and ' to have referred the 
mn ef Teſte MALTET to the power and election of the other Party 
Covar. Tra. to confirm or infirm the fame (g). And this Opinion, 


de Sponlal. pri- namely, That the Party who firſt cometh to law | Age 
1e 


TR 


— 
Oe CO 


ma e C54. er” 
v1 A may then diſſent, is imbraced of the moſt part , as 


(e) Hoſtieal. truer Opinion (45). TheReaſon in my Conceit is very 
ubi ſupra, & P/N; for ſeeing it is granted by them which hold the 
hec epinio com- former Opinion, That even chat Party which firft co- 
muns'<f y*/- meth to lawful Age may then Uiſlent, when the younger 


dem Covar. te- 
ftimenie, lee Party cometh to the ſame Age chen.; and 


b 
7 fore. to no purpole is this expectation , whereof t 
enTice 
Boic. in d.c. de effect (&). 
illis el.z. de de- 
ſponſ. impub. (g) Summa Heoſtienſ. Tit. de deſpenſ. impub. $. tn £1. verſic./Sed fi alter. 
Henr. Boic. in dc. de illis. verſic. unde quando. Prapol. codem c. nu. 1.vcil. & ide, (h) Te- 
ſte Covar. in TraQt. ſuo de Sponſal. prima parte , c. 5. $. 1-ru. 2. Summa Silyeſtrin. Tit. de 
Sponſal. q. 3. in fin. (1) Glof. in c, de illis cl. 1. de deſponſ. impub. eatra. verb. minoris 
tat. ibi Tu. dic. ( * ) Panor. Boic. Hoſtienſ. & Prapoſ.” in d. c. de illis 1+ Qovar, Triad. de 
Sponſal. prima parte, c. 5- F. 1. nu. 2. Summa Silvelr, verb. Sponlal. q. 3. in fin. 


15 no 


(1) Corar. 3- This Concluſion therefore, That the Party which 


Trat.de Spon- : | 
nt firſt cometh to lawful Ag& may diſſent during the 0- 


<.5-$.1.n prin. thers Minority 1s extended , an1 doth procced , albeit 


poſt. Przpo the Contract were made by words of preſent time , or 


* & alios in c. de 


illis el. 1.6e de. the Marriaze ſolemnized in the face of the Church (/) : 
ſponſimpub. But in theſe Caſes following rhis Concluſion is /imited , 


- extra, 


Gm) Henric, DAmely , when after the Contra@t or Marriage the Par- 
Boic. in c. At- ties know each other Carnally; for then though both 


teffarions & the Parties ſhould diſſent, the Conrra&t oc Marriage con: 
ret: fummate cannot be diffolyed (m); or if the Party,being 
aut per tacitum, &c. Panor. inc. a nobis. cod. Tir, in fn Papel. in d. c. Atteſtationes nw. 5 
Schaeidwin. tra&, de nuptiis, fol. 32. n. 13. in fin. 

ncar 


k . 
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- near full Age, and of diſcretion to underſtand the na- 
ture and peril of an Ozth, did fivear to perform the : 
Contra (#); or it the Party which firſt came to ripe (#) c. ex literis 
Age did not by and by, bur a good ſpace after dif: f *: & 99- 
claim (0), in thoſe Caſes alſo the elder is ro expe un- panor& db. 
tithe younger come to rip? Age, nor is to be licenſed qwrw» opinio 
to marry elſewhere in the mean time (p). — of 
rente Covar. 


Trad. de Sponſal, prima parte.c. 5.5. 1. n. 3. quem videas de hac ve copioſt diſſcrentem in utram- 
que partem. (o) Henr. Boic+ in c. de illis el, 1. de deſponſ. impub. extra. verſic- aut quiliber, 
Prepul. in c. Atteſtationes cod. tit. nu. 4- (p) Hoſtienſ. Summa. Tit. de deſponlſ. impub. F.ia 
fin. verlic. ſed & alter. Eoic. & Covar. ubi ſupra. 


4. The ſecond Queſtion concerning the firſt Caſe , 
(namely, when both the Partics betroathed are under 
Age) ſhall be this, What it the Parties during their 
Minority diſſent, yet immediately after they be come. to- 
lawful years , do both of them expreſs their mutual 
Conſent by Conjetures only (as by XNiſſngs, Embracings, 
Gifts, &c.) afterwards the one of them alone diſlenterh, 
and marrieth a third Perſon, and doth conſummate the 
ſame by Carnal Knowledge ; Whether is this Marriage 
good in Law © 

5. To this Queſtion thus,If the former Contract were 
made by.words of Future time (as, I will take thee,&c.) 
then the Marriage is good (4) albeit not conſummate (7); C9) c-1.4e marr. 
the reaſon is this, more is not confirmed than was at mend 
the firſt contracted (s), that is Spouſals de faturo pro- Pla 
perly fo called, both becauſe in torm of words , and in (7)4<demarr, 
the intent of the Parties they were ſo. But Spouſals punt neat 
de futuro, albeit contracted by them of full Age, are mus fu _—_ 
taken away by Spouſals de preſenti (#). And there- © *924e, ſed 


nuptiarum tan--. 


fore in our Caſe the Marriage is good, notwithſtanding wn cxm ceris, 
Adde C.pen. de 
Sponſal. extra, & DD. ibidem» (») Baleus in 1. 3. C. $i adverſus rem judicat. in fn. (r) Pa- 
rif. conkil. 5 1. vol. 4. Dec. confil. 468. Gera & Franc. in c, unic. $. 1. de deſponſ. impub. lib. 6. 
(#) c, ficut c. penult. de Sponſal. extra, & DD. ibider. 
the 


A 
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I the Spouſals contrated in Minority , and confirmed af- 
(x) c.1.dema- wards (x). And this I take to be true, albeit the 


tr. contr. inter- 


di2. Ecclel, former Spouſals had been confirmed by giving and- re- 
& ibi DD.Cor- ,..:c-; : 

ſer Gng.verb. ceiving a Ring, ( y ). | 

matrim-. 178. 

Abb. & Prapoſ. ibidem Parif. conſil. 62. vol. 4. ( y ) Covar. trat. de Sponſal. prima parts, 
c. 4 $+ 2.nu. 2+ DD..in c. fin, de deſponſ.. impub, extra. 


. 6. Bur if the former Contrat were made by words 

of preſent tim? (as, 1 d» take thee, &c.) then the Mar- 

(z) c.unic. $.1, Tiage, albeit conſummare, is not good (z). The Reaſon 
de deſponſ. im- is, becauſe this former ContraCt being in truth Matri- 
put, ib, ©. © mony, if we regard cither the form of words , or intent 
& Phil. Franc. Of the Partics (a). and Spouſals only by interpretation 
& alii. Soarez. of Law (6), becauſe- of the inſtant defect of perfett 
Op vet pon. Conſent, which perfect Cgnſent in due-time once had , 
Gliamu. 163. and_the fame mutually expreſſed; and fo the former 
Card. in ©-.3© ContraCt thereby confirmed and ratified, is . of no leſs 
' deſponſ.impub. force or efficacy than is the Contrat of Spouſals de 
extra & clarics pr&ſext;, made betwixt Perſons of perte&t Age (c), which 
*y | nqndrape cannot be — a fecond Marriage conſupmmate 
quod videas. With Carnal Knowledge,and Procreation of Children (4). 


—_ As for the firſt Circumſtance of this Inſtance, namely, 
ancwor-& J* The diſſent of the Parties berrothed during their Mino- 
nic. $. 1. de 'rities, it iS not of any value(e) : The on 1s, becauſe © 
| _ = of the inconſtancy and murabiliry of Children ; for to 
ubi ſupra. & day they will, to morrow they will not; the third day 
Phil.Dec.confil. chey will, and they will not, and fo every day, In Dock 


168. 


03) DD. :n 4, out Nettle, until they come to years of diſcretion (f); 


0 C and therefore worthily in the mean won are their un- 
<) Far © ſtable and doubtful di not regarded. By the So- 
& DD. s p lution of this ſecond-Queſtion we may the berter aim ar 
= = PO (d) c. fi inter. & ibi Panor, Card. & alii. de Sponſal. extra. quorum 0- 
pinio eſt communis, Teſte Kirkhovio. Theſaur. com. op. verd. Matrimonium. (e) Heni, Boic. 
in. c- Atteſtationes. de geſponſ. impub. extra. Summam Hoſtienſ. Tit. . de deſponſ. impub. F. fin. 
- verlic. Sed pro Deo, ( f) Swunma Hoſticnl, Tide deſponLimpubFdin.veriic, Sed pro Dev. 


a 
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the An(iwev to a third Queſtion propoſed cre whilo abour . 


Infants, viz. , 


7. If two Irfants do contract Spouſals by words of 
preſent time, confirming the ſame by divers ConjeCtures, 
ed their Infancy, but (z)Hotticar 


not only after they have exceed 
alſo after they have atrained ro. full and perfect Age , 


Whether this Contract 'ought to be judged as Spoulals 1... 5. fvis, & 


de futuro, or de praeſenti ( g) : For though by the Cons 
mon Opinion this Contract thus confirmed is become 


very Matrimony (h): Yet js it certain that divers of C. « cepub. 


reat Authority do hold the contrary ( 7 ), grounding 
— av Aſſertion upon this Reaſon eſpecially, Becauſe the 
Text of the Law , whereby it is provided, That Spou- 
als may become Matrimony by other Signs and Con- 
jeQures than by Carnal Knowledge, doth {peak in theſe 
terms only, where the > ry. arc contracted by thoſe 
Children which have paſlcd their Infancy (4), and which 
are "not void at the beginning , as are the Spouſals con- 
tracted by Infants (1); and therefore, that it were ab- 
ſurd (#*) to extend the matter from Spouſals, which are 
ſomething, to Spouſals which are not any thing. How- 
beit the common Opinion ( beſides that it is of more au- 
thority , and tending to the favour of Matrimony ) 
ought therefore to be preferred (#), its ncither ablurd 
nor deſtirure of reaſon ; for ſeeing the Act confirmato- 


ry, is not otherwiſe to be underſtood , than according to depen bay 
» IN T. 

to the nature of the words of the Act confirmed (9s) , Poet... 

Covar.in tracts 
de Spanſal. priraa parte, c.4.4.fin; in fin. ubi refert hanc op. eſſe com. ( i ) Jo.Andr.in &.c.unice 
$ 1.Henric. Boicin c. Arteſtationcs. de deſponſ. impub. extra. col. pen. Colleftor, decif, Rot. in novs 
462 . Covar. Trad. de Sponſal. prima parte, c.4-.2+ in fin, Menoch. de preſump. Lib. z.preſump. 
prima. nu. 66. (& ) Text. in dc, udic. de deſponl. impub. in. Sext. F. 1. & ibi Jo. Andr3 
{1) Lin Sponſal. f.de Sponſal.d. c. unic. in princ, & DD. ibidew. Gn) Henr.Boic. in c. atteltar. 
de deſponſ. impub. extra. col. penul. verſic. Aut per aliud. (») Vide Coraf. Tract. de communi 0- 
pinione lib, 3. caf. 20. (o) Bald. in 1. 3. C. $i adverſus rem judic. in fin. Dominic.poſt Anto. 


4 C. WRiG $, 3. de deiponL impub. & Phil. Eranc. ibidem. 


P the 


———— 


ubi infra Arg. 
I. cum non fo- 


$. ubi aurem, 


C. de Boni.que | 


lib. L. dubium 


Sed quid fi ma- 
litia ſuppler £- 
tatem f wwide- 
tur adbuc ei. 
am mil epe- 
rar difnſum 
wel conſenſum. 
Covar.de Spon- 
{al.prima parte, 
C.4..2+ nl. 4. 
veriic. hac ta» 
men polt.Ruin. 
confi203. vol, 
1.Boic. in c.pu- 
beres de de- 


"Y . impub. 
b) Archid.ia 


c.ult.30.9.2+ * 
Dominic. & 
Phil. Franc. in 
d.c. unic. F.1. 


i. om—_ 


34 Queſtions about Marriage, or 


. the words being de preſenti, the Contract con firmed is 
EVE» be adjudged accordingly, that is, as Spoulals de pre- 
p) Gern. 

Phil. Franc. ubi 


ſenti Yor | 
ny 8. When the Caſe is ſuch, That one of the Parties 
betrothed is of fwl/ Age, the other in Minority , then this 
Queſtion may be demanded, Whether that Party which 
is of full Age ought to expe until the other come to 
full Age likewiſe? orif the elder will not ſtay, but marry 
a third Perſon during the minority of the younger, Whe- 
ther is this Marriage good, yea or no? 
9. There is no queſtion, but that the Party which is 
of full Age ought to ftay, being ſo commanded by the ve- 
(wc. de is TY Text of the Law, and profubited to marry elſewhere 
Lhante zu (q). Burt, if contrary to this Prohibition, the ſame Par-' 
tem.de deſponſ. ry do adyenture in deed to marry a third Perſon , du- 
op > ring the minority of the other Parry, by the Opinion of 
deſpouſ. impub. the moſt and beſt Learned in the Laws Eccleſiaſtical , 
_- pris. this Marriage now done i good (7), for mu/ta prokibentur 
Tract. rg BBY fieri que tamen fatta convale/cunt (5 ), many things are 
tiis, fol. 32.nu. forbidden to be done,which notwithitanding being done, 
'& Hoftiewc ATE AVailable in Law. 
Summa. Tit. de ; 


deſponſ. impub. F. fin. col. pen. verſic. quid. fi pubes. deci. Rot. 450. in Nov. Schnedwin. Tract de 
nuptiis, fol. 32. nu. 14, Covar. Tract. de Sponſal. prima parte, c. 5.4.2. nu, 7. Prazpol. in c. de il- 
lis el. z . nu. 4. de deiponſ. impub. (s) C.nec illud. 30, q. 5. decil. Rot. 450. 


_— 
—— 


10. And this Concluſion eth not only when 

the former Contra is made by . words of fu «. e time 

(as, 7 w.l take thee, &c.) but alſo when it is mace by 

(t) &ecif. Rot. words of preſent time (as,] do take thee,\s c.) (r) the Rea- 
+5:1c. de a. 1ON is, becauſe this ContraRt which is made by words 
ks cl.1.-n.4. Of preſent tinſe berwixt two Parties , whereot the one 
de deſponſ. im- jg of full and perfeRt Age, the other but a Child, is un- 
te derſtood to be meer Speuſals in _ of buth Partics, 
oſe conmunen. and not Matrimony in reſpect of the elder, and Spoulals 
| in 


Et 
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in reſpe@t of the younger (#). The reaſon of this rea- («)c. 6. 4c 4e- 
ſon is, becauſe ſuch is the nature of Miltrimonial Con- {oaGul. impub 


tracts, as it always requireth a mutual and equal harmo- 5, Pe pena 
or agreement berwixt either party ; nei can a- fal.c. 5.5. 2. 


bide to halt or ſuffer that the one Party be ticd, and the Þ" 5- _ 
other at liberty (x) ; like as it is in Correlatives, where- LC Ren. a56, 
of the one cannot conſiſt wirhout the other. And there- Przpol. in «. c. 
fore it is no more poſſible that this Contract ſhould be £7 *- *- 
Matrimony in the one Party, and Spouſals in the other «2 cenctuſc- 
Party, than it is poſſible for a man to be' a Husband 79» omvom. 
without a Wife, or for a Woman to be a Wife without ham _ 
a Husband { y) : Indeed the elder party, which marrieth {ond .impub. 
againſt the Prohibition of the Law, is puniſhable (z), bur * nv 
the Marriage paſt, is not now revocable by rhe former O Holtient: 


Contract , having no greater force than Spoutals de fu- mo 
turo (a). ( 2) c.1.de ma- 
er, CONT. iN 


terd. Ecclef. 


Henr. Boic. inc. przzterea de Sponſal. extra ubi diftinguit. (a) Prapoſ. in c. de illis el.1. de de- 
ſponſ. impub. na. 4. decil. Rot, 450. DD. in c. unic- $. 1. de deſpoal. impub. in Sex. 


117. The ſecond Queſtion belonging to rhis ſecond 
Caſe ſhall be this, Two Perſons contradt Spouſals by 
words of preſent time, the one of them only then be-, 
ing of ſufficient Age, the yo afterwards coming to 
cars of conſent doth rarife So the Contract , 
t the elder then 4d:ſſenteth and marrieth a third Perſon, 
Whether is this Marriage good, yea or nay ? ; 
12. Some incline to this Opinion, That the Marriag 
is not good (5), ſuppoſing that ir is not in the power of (41 gums 51. 
the Party, which was of full Age ar the time of the vet. verb. 
Contra@t, to diſavow the ſame Contra at any time erm" 54 
after ; bur that it is in the EleQtion of the y 200.162 7,28. 
Party only to conſent or diflent, as ſoon as he or the () Silveſter & 
ſhall attain to lawful Age (c) : Like as in other Coye- gan” 
nants and Bargains, where if one of lawful Age make - 
. F 2 2 


' 
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a Contract or — during his Non- 

_ .. " age, this Contract is againſt rhe Perfon of full 

| nr Age (d), to whole folly it is imprited , that he would 
Tur. in princ. enter into Covenants, cor . become” bound ro one under 
(e) 1. qui um Ape (e), but not againſt the Minor , who may berter 
ur. #.& ib; his Eſtate, but not make it worſe by any Bonds or Co- 

DD.  rwvenants(f). Others norwithſtanding are of a contra- 
(/)lafir. & ey Judgment (g), eſtecming that the former Contract 
Tur.in princ. of Spoulals can never be reſolved, or changed into Ma- 
&. de contr- trimony, otherwiſe _ by a oe and —— 
mittead. ftipu- Of cither Party, exp by Word , or ini by 
ls. L nee, Deod, after they are boch of lawful Age (b) : And thr 
*+;-4, in the mean time, and until this. new Conſent. of both 

| —_ the Parties be expreſſed, the former Contract is nor of 
Tra. de _ any greater force or efficacy than Spoulals de futuro (3), 
in fn. per c. 1. And therefore unable to impugn a ſecond ContraQt of 
$.1. dedeſpon. Marriage (4): And this Opinion, in my conceit, is the 


in Sext. 
mp n*=trucr, and more agreeable to the Texr (/). 


—_— 


I 5 ©. Schneid- t 
win. Trad. de Naptiis, fol. 32. (+) c. 1.F. 1. de deſpon{. impub. in Sext. & jibi Gem. Franc. 
& als. (7) e. fin. de Sponſal. extra. Prapoſ. in c. de illis el. 1. de deſponl. impub. extra. & idi 


Hear. Beic.& ahi. (k) c. penul. de Sponſal. extra. Decif. Rot. 450. Covar. Tract. de Spond. 
prima Parte, in fin. quem velim. vides. (1) c. unic. Q. 1. de deſponſ. impub. in Sext.& Covar. 
whi ſupra. Co. Iaſt. fol. 79. b. 


13. The other Queſtions common to both Caſes (that 
is, in caſe both the Parties be under Age, or in cafe the 
one of them only) are rheſce, vzz. 

Whether rhe Parties contractmg Matrimony in Mino- 
Tity are preſumed to conſent and to ratific the {ame , 
if {6 be, when they, or cither of them, atrain to years 
of conſent, they do not exprefly difſent from or dif- 
claim the former Contra ? 

os By what Signs or Conje&tures this Conſent is 

- ., Provee?- h 
 #tem, Before whom, and at what time the Parics 
| ; arc 


—"— 


*, 


ee 
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are to diſclaim, in caſe they, or cither of them, do dil. 
like of the former Contract ? 

14. For the firſt Queſtion, it may ſeem, That unleſs 
the Parties do expreſly diſſent, they are preſumed to 
conſent, and thereby to confirm the Marriage contra- 
Red during Minority ; for it is a Rule of the Law, x/ 
voluntatem mutatam dicit, hoc probare debet (m) , wholo 7". 
affirmeth one's mind to be changed , muſt prove the matura Tran. 
ſame : Howbeit the contrary is rather to be eſtabliſhed 4 probac. cou- 
in this place, namely, That this Conſent is not hereby © '+'*- 
preſumed,by reaſon of another more {pecial Text, {peak- 
ing in the rerms of our Queſtion, which faith, Nz/ per 
Carnis Copulam wel aliquem modum aliunn eoſdem contra: 
hentes, cum ejuſdem perſeverantia voluntate , ad puberta- 
tis tempora pervem(ſe, conſtiterit & evidenter, Matrimoni- 
wn (quod, ut Matrimonium, non tenwit etate prohibente ) 
per lapſum difti temporis non convaleſcit (n); unleſs it ſhall &) . unic. $. 
appear evidently by Carnal Knowledge, or ſome. other tary 
means, that the ſame Perſons contrafting do come to 5 
ripe Age with continuance of the ſame Will, the Matri- 
mony (which held not as Matrimony, young Age pro- 
hibiring) is not made forcible by Lapſe of the time : nt 
Wheretore ſeeing the Law doth ſpecially require an evi- 
dent proof of continuance of good Will, or Conſent, by 
Carnal Knowledge, or other means, the general preſump- (4) xa «i; 
tion of perſeverance, grounded in the | ces Rule , 1s /ex requirit 4- 
not ſufficient in this Caſc (9). yr +” gore 
acquieſcit illi fomeplici juri: preeſumptient, Arg. L. pen. f. de Var. & extraord. Mx, Menoch. de 


praſump. Lib. 5.c 1. nu- 36. Covar. Trad. de Sponſal. prima parte, C. 4. $. 2. nu. 4. veriic. {c- 
cundo Matrimoaio, Gem. in c. 1. $. + de deſponCimpub. in Sext. not. 4. 


15. Others concerning this Queſtion make a differ- (7) Summa 


ence , Whether the-Parties do cohabit or dwell rogether, gguarimpub. 

yea or no (p)? If they dwell rogether in one Houle , LHR | 

£$/oll. in £. liceras, de defſpoal, impud. —_—— ubi. 30. q- 2- 
" | 


Queſtions about Marriage, or 
then it is needful that they expreſs their diſſents, other- 
wiſe by. this their Cohabitation they are preſumed to 
(4)c.x4ia Yield their mutual Conſents, and to ratific and confirm 
quod. c« The Marriage before contracted (q), which Concluſion is 
Sponial<. Infu- enlarged diyerſly. 
=> 16. Firſt, Whether the Houſe-be his or hers, or any 


ſignificavit.de others (7), by this the mutual Cohatitation in any of 
eo qui cueit 1" 11cm, this Conſent is preſumed (s). » 


UXx. QUam. pell. 


& ibi DD.liz 17. Secondly, Albeit cither of the Parties , during 
r. conhil. ma- rhejr Minority, were conſtrained by fear to marry, (by 


trim. conl. iÞi- 


dem. 53. nu. 7, IEaſon whereof the ſame was utterly void)(?), yet by 
L. minorem. f. Cohabitation after years of Conſent, this fear is purged, 
cen wP- and the Marriage confirmed (). 


(r) Phil. Franc. 

in Cc unic. $. 1. 

de deſponſ. impub. lib. F, (s) Germ. & Franc. in d.$. 1. (r) c. cum lo:um. de Sponſal. 
* extra..& infra. (#) c. Inſuper. Qu matr. accuſ. poll, c. ad id quod. de Sponſal. extra Co- 
var. Trac. de Spou/al. ſecunda parte, c. 3. $. 6. 


18. Thirdly, Albeit the Partics did not coha4it toge- 

ther by the ſpace of a year or more, but for ſome tew 

(x) f-me v1 Months or Days (x), after their coming to lawful Age , 
wins Die! yet by this ſhort Cohabitation as Man and Wife , they 


| = are preſumed to yield their Conſent , and to confirm 


gat metwn in- the former ContraCt (y ): And albeit in the Text there 
quit, Prepol- be mention of Cohabitation by the ſpace of a year and 
quod. de Spon- 2 half (z), yer this certain rime is ſer down, not becauſe 
ſal. extra. nu.3. there is any Myſtery of Law thereby fignified, bur be- 
Crederem 73- cauſe it did fo fall our in the Fact there deſcribed (a). 
men, ipſo Judi- 

cus arbitrio re- oh, 

linqui, quantum temporu ſufficiat ad purgandim metum. Henr. Poic. in c. cum locum. de Sponal. 
extra. & Panor, in d- c. ad id quod. nu. 44 (»y ) Hoſtienſ. Panor. & Prapol. in d.c. ad id quod 
de Sponſal. extra. & Cardinal. ibidem, ubi diftinguit inter matrimonium met contratium & ma- 
trimonium inter impuberes celebratum. (z) Text. in d. c. ad id quod. (a) Panor. & Pra- 
pol. cod. c. ad id quod. ' 


19. Howbeit it is not perpetual, that the Parties be- 
trothed or married, dwelling togerher after their Mino- 
| rity 


.. 


—_— 


MK 
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rity expired, are thereby preſumed to yield their mutu- 
al Conſents : For if this Cohabitation be coatted, not vyo- 
luntary, it worketh no ſuch preſumption (3) ; or if this (4) c. infaper. 
Cohabitation continue divers years , yet if the diſliking ui marr. ac- 
Party have not the opportunity of ſafe Eſcape , belike ry gap 
ir doth not make any ſuch preſumption of Conſent a- c. Infuper. E- 
_ the Party thus ſtraitly kept (c), expreſſing his or 4 coall. 
ier diſſent from time to time (4), and proving the im- Re koy wy. 
pediment, albeit alſo the Party were earnaly —_ (e). <onkl. marr. : 
20. If the Parties betrothed or married, do not coha- _ —_— 
bit or dwell tqgerher, then I ſuppoſe that this Conſent care. T:4% as 
is not preſumed by lapſe of time only , albeit the Par- 2-bac- concl. 
ties do not expreſly diſſent ( f), and therefore thar it ,,** i ® 
muſt be proved by the Party which affirmeth ir, not by («) « c. Inſuper 
the Party which deniethit (g ); I mean of ſuch a Con- meg, — 
ſent, whereby the former Contract, having the form of in 4. c. Iafaper. 
Spouſals de preſenti, contrafted by Children (andthere- ( f ) Hottienſ 
fore by interpretation. of Law Spoulals de futuro) are your —_ 
reſolved into Matrimony (4h). As for that Conſent s. fin. veriic, 
whereby the former Contract ſhall ſtill prevail as meer 4 5 pubes. 
Spou/a's, that was preſumed from the beginning, and is roar ary 
ſtill preſumed ro continue , albeit the Parties dwell not lid- 6. Cora: 
together, but far aſunder (7 ), unlels they, as ſoon as Trafde Spoal. 


they atrain to lawful Jerk do exprels their diſſeat,and PRO ms 
do diſclaim from the former Contract (4). veric focun- 


mum. 
(g) L 2. . de probac. (4) 4c. unic. $. 1. de deſponſ. impub. in Sexe. (1) c. ex literis. ed. 
2. de Sponſal. extra Boic. in c. de illis. cl. 1. de deſponl. impub. col. 2. Boic. in d. c, (&) Boic.. 
ih &. c. de illis. & inc. Atteſtationes. de deſponſ, impub, 


21. Concerning the ſecond Queſtion , namely , by 
what Signs or Conjeftures this aforelaid Conſent - is pro- 
ved, whereby the Marriage contracted during the Mi- = 
nority of both the Parties, or of the ane of them, is con- 


I 


40 Queſtions about Marriage, or 
(/) ſupra $. 7 I faid a little before (1), That by what means Spon- 
_ ane i= (21s contracted during fancy, are afterwards confirnied, 
when the Parties ccale to be Infants; by the ſame means 
is the Marriage confirmed which was contracted during 
Minority, after the Parties come ro years of diſcretion 
(m) os is c. (m). Which Concluhon, many (I ny" do deny to 
vuic. $. 1-6 be {imply true ; namely, concerning thote not to ſtrot 
ID og Conjadions viz. of 'Kiftees, | i, giving and w, 
Gem. & Franc. cejying of Tokens, the faluting or naming ot cach orher 
yagi Fy ng by the Names or Titles of Fusband and Wife , Sc. (n) 
era. quam opi- Whereby Spouſals contracted by Infants are afterwards 
nionem com- confirmed (0). In which Controverſie, whether Opinion 


tam aunt,  OUght rather to be received, we may the berter diſcern, 
Pariſ con 51 if we ſhall firſt view the Reatons and Authorities of ci- 
& conl.s 2.vol. 

& Bapriſta 2 ther Party. 

Vallalob & Soa- 

- rex. Thefaur. com. opinio. verb. Sponſalia. ille ; nu. 91. hic ; nu. 163. lib. 1. coafil. marr. conſil. 
ibidem 17. au. 6, 7. Dec. conhil. 368. (=) Covar. trad. de Sponſal. prima parte, c. 4. $.4. nu. 
4+ Carol. Molin. in addic. ad Dec. confil. 368. (0) glof. & DD. in c. unic. de Sponlal. lib. 6. 
.in princ, 


22. This in the mean time is without Controverſhe , 

Thar if the Parties, after they be come to lawtul years, 

being then free from former Contracts, do by plain and 

direct words, without fear or fraud, expreſs their mu- 

tual Conſents ; as if they ſay [We do ratifie and confirm 

the Marriage contrafted betwixt us, &c. ] the Marriage 

( which before was no more but Spouſals de futuro , in 

| conſtruction of Law) is now made true undoubt- 

(p) Henri: ed Matrimony (p). This alſo is without Controverſie, 

Boic. in - At- That if the Parties willingly , or of their own accord 

re” warping :n. know each other carzaly, the Marriage before contraQt- 

pub. exrra. col. ed in their Minority, is from henceforth of no lels force 

os eereſſan, #3 Law, Than if the ſame were now again contracted by 
Summam Sil- 


words 
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words of the preſent time, during their lawful es (9) .9) c. inſuper. 
By voluntary Flubiration likewile, (7) (as T wrlny ar ar por 
declared) and by Sbarration, or giving and receiving of nor. & Prapeſ. 
Rings (s), (as hereafter ſhall be ſhewed) (7), is this for- {= —_ 


mer Contra&, having bur rhe form of Marriage, induced nc. 


n - : » (7) c. 2d id 
with the virtue and very narure of rrue (ubſtanrial Ma quod. de Spoa- 


tricfony (#): And generally by whatſoever means Spoufals {1 ...* ; . 
de futuro, contracted by them of perfet Age, are refol- gloi. & vb 
ved into Matrimony ( x-): The Reaſon is , becauſe if amr ous 
there be any means of ſuch power and virtue, as thereby j. de deport 
b hich = 


thoſe Spoulals de futuro ( w have neither form of input ©06 
Matrimony, nor intention of the Parties when = io ch 


were firſt made) are diſtilled into Matrimony ., much {(*) int $. 15. 
more caſily by rhe ſtrength and operation of the ſame wars 
means, arc thoſe Spouſals converted into Matrimony , ma parrec.,.6. 


which both by form and intention of rhe Parties were 2- nu. 4. verf. 


: 4 Ego. Prapol. in 
Matrimony from the beginning ( y ). c. fin. de e- 

deſpon(. impub. 

extra. nu. 4+ in fin. Parif. confil. 51. nu. 1. vol. 4. (x) Covar.ubi ſupra Henr.Poic.in c. Atte- 


ſtar. de deſponſal, impub. extra. col. pen. (y) Henr. Boics in d. c. Arteitationes. 


23. Wherefore concerning theſe proofs, wherein there 
is ngt any Controverſie, I will not enter into any fur- 
ther diſcourſe, bur rerurn to thoſe other more feeble 
'Conjectures of Kiſſings, Embraciugs, giving and receiv- 
ing of Tokens, Fc. which divers do reject, as altogether 
inſufficient in this bchalt, admitting no other Conje- 
tures herein, bur ſuch as are evident and urgent , and (z) Corar.m8. 
equivalent to the preſumption of Carnal Copulation ( 2 ). ** Spoufal pri 
Their Reaſons are, Evie 
Firſt, Becauſe the very Text (as we heard) requireth in apotil. ad 
that this Conſent, whereby Spouſals are rurned into Ma- PX ni: 
trimony, do appear evidenter, evidently (a). -|- (0 Twnkie 
Secondly, Foraſmuclr as to contraft Matrimony is a v2ic- $-1- de 


matter of far greater SET” oa to contract or - — Ts 


—— 
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firm Spouſals, therefore the preſumptions ought to be ſo 
much the ſtronger to prove this Matrimonial Conſent , 
(b) Corar. & by how much the prejudice is greater that doth depend 
Molin. ubi f- and may enſue of Matrimony, than of Spouſals (Z). 
2 Thirdly, Becauſe theſe Amorous Actions of Aiſings . 
and Embracings, Gifts, &c. are often practiſed as Pream- 
bles and Allurements rather to accompliſh the accdm- 
pliſhment of unlawful Luſts, and ro quench the Flames 
of Youthful Deſires, than to tye the indiſfſoluble Knor 
of chaſt Wedlock, or to undergo the perpetual Burthen 
card, de pro- Of ſo weighty a Charge (c). 
bac. 24. Howbcit thoſe, or whatſocyer other Reaſons nor 
unprobable, nor lightly to be eſteemed, to rhe contrary 
notwithſtanding , the affirmative Sentence , viz. That 
(d) Gloll. in c. theſe former Conjectures are ſufficient, is'molt common- 
unic. $. 1. de 1 reccived, both of the ancient (4) and latcr Writers (e), 
deſponſ.impub. as the more ſafe Opinion in this conjectural State (f) , 
ib.6, & 1 Je- becauſe it is more {ae to judge frr Matrimony than a- 
Gemin.Panor. .Cainſt Matrimony (g,), and leſs danger ro joyn them, 
in c.ult. ce de- that a not Man and Wite, than to ſeparate them which: 


— —— — 


{ponſ: impub. re Nan and Wite (+). And ſo the Law not preſeribing 


(e) Pari. conſ. any certain ConjeCtures, but allowing any other means, 


51. vol 4.dc. 25 well-as Carnal Knowledge, for proof of this Conſcnr, 
+468. Mal- 


cardde probar. OF Perſeverance of former good Will (z), it was thotighr 


concl. 1932. moſt reaſonable, of the moſt part, to admit thoſe. Signs, 
comma , or thoſe Conjeftures, for teſlimony thereof, which are 


przfump.1. nu. moſt commonly uſed jn this Caſe by thoſe Perſons which. 
5+baprita- & faithfully intend ro become Husband and Wite (&#); ae 
— opin. Mongſt which Signs and Conjectures, are there any more 
xerb Sponſal. frequent than Xiſſmngs, Embracings , Gifts, &c 2 If none 
(f) Ha% 4i- ore uſual, Then what reafon to rejet them as inſut- 


TL GEM COM U- 

nem C ſecur- ficient ? , 
Cum eam judi- 

candum,pluribus fretus teftimonius oftendit.Maſcard.TraQt de probac.conclul.1032.mu.1,& 2. (gc.bn. 
de Reg,Jud.c.per tuas. de condic.appol. extra. (+) de.per tuas. & ibi glol.& DD. (+) Text.inc. 
unic-h. 1 de deſponſimpubls, {(t) DD.in d.c-unic.h.1.de deſponſimpuban Sext Maſcard T rat. de 
probac. concl, 1032, * v Be- 


*%*C 


Py 


u< oe WII 


— 
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Becauſe the Law requireth an evident proof, be it ſo; 

bur lawful Conjetures are an evident” proof, fo al- 
lowed by the Law ( /). An evident prodf, you! fay , (!) Barto. & 
ro confirm Spouſals ; And why not for the confirmation ji & leet 
of Matrimony ? Becauſe it is a marter of greater preju- Lena dion 
dice, you'l fay, than Spoufals (#). Indeed thereupon it 4 przfump. 
may be juſtly inferred , That thoſe Conjetures which —— fy 
prove not the © confirmation of Spoulals, cannot proye ne ſum in 
the confirmation of Matrimony. But this Argument © &- 
holds nor ; Spouſals are thereby confirmed , Ergo not — — 
Matrimony. It you crave an Inſtance, Spouſals are fminus. = 
confirmed by Cohabitation (o), and yet by Cohabitati- &/ #4 74% 
on is Marriage confirmed alſo (p). Yea, but ( you will corar. & Mo- 
lay) theſe Amorous Gifts are too general , and abuſed - ubi ſupra, 
ro Luſt. An, uncharitable Suppoſition , deliflum non \,. Ren Wo 
preſumitur ( q ). To conclude theretore, I ſublcribe- to lib. 6. vide $i- 
the common Opinion.: Noc am I of his mind, who _—_ in _ 
more confidently than concludently affirmed the fame «,. yr 
to be as falſe, as common, and as dangerous as Addicad Bart. 
falſe (r ): | DO 

pont, 

(0) c. unic. de 


deTponT. impub. lib. 6. in princ. (p) Glo}. & DD. in c. ad id quod. de Sponlal. cxrra. 
(q) c. per tuas de cond. app. & ibi glofl. & DD. (r) Molin. in addic. ad dec. coniil. 46%. 
Hanc tamen oprnioner? ſing ularem Moline, contra communem approbat Gentilis, Tract. de Nuptis, 


fol. 506. 


2.5. The laſt Queſtion is,Before whom, and when, the ©/< ills. 
Parties betrothed or married in Minority are to dif- ule Sake 6. 
claim , or to expreſs their diſſent in caſe they, ar cither 6 verd. Hoti- 
. of them, diſlike the Match ? | _ te Gal 

In Anſwering whereof, I need not 'to be tedious , be- impub. x. fn. 
cauſe the matter is not contentious : This therefore in v<rfic- Sd co- 
ſhort. The diſſent is to be made and publiſhed before ji 2's a. 
the Biſhop of the Dioceſs where the diſliking Party illis. col. 2. 


dwelleth (s), or before his Chaxcelor (7), or in their — 


gid. & malef. extra. Hoſtienſ. & Boic, ubi fup: a. 
G 2 ab- 
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_— 


abſence , before the Parochial Paſtor or Mixifter, and 
(s) Arg. c. 8; Other honeſt Witneſſes (» ). The time of teſti 
juſtus mers this diſſent , is ſo ſoon as he; or ſhe ſhall arrain. to ripe 
ce peels 6. Age , or years of Conſent ( x) ; for to- diſſent- before 
6. d Ofc. that time, is to no purpoſe (y); and to prolong the ſame 
ecieg-Holtienf. 1frerwards is dangerous. (z). Now if any. deſire to, 
a ret know when the Parties are faid to be —_— Age, 


& Boic. in. &c. Or of years of Conſent , let. him rcad the. next Para-- 
graph. 


de illis. cod. 
eit. 

(x) Henr. Boic. | | 

d. c. de illis. de defponſ. impub: quem videas- ( y ) Henr. Boic. cod. c. de illis. L. cjus ff. de 
Reg. ſud. (x) Effuge cum poteris me conſenſiſſe putters. Gloll. in c. ad id quod, de Sponſal, 
extra. Item fi faflus major non contradicit, lliico Sponſalia quidem confirmantar , licet non ad 
effetftum Matrimonij, tamen ad effefFum Sponſalicrum. Gentilis Tratt.de Nuptiis, fol. 5 96. Covar. . 
Tra. de SponC prima parte, C 5.F. 1. nu. 2, 


- SECT. IX. 
Of Kype or Lawful Wy for Mar. 


rlage. 


HE third Age now to be conſidered is ripe 
Age, that is to fay , that Age wherein it is 
lawtul not only to contract Spouſals ,. but allo to So- 
lemnize true, perfect, and indiſſoluble Matrimony,and 
thereby effeftually ro become Husband and Wite, both 
before "God and his Church ; which Age, when it doth 
begin,is now to be diſcuſſed. In the Explication where- 
of, it is'not my meaning to enter into any Philoſophi- - 
cal Diſcourſe, by diſcovering what number of years the 
Ancient Philoſophers , as Plato and Ariſtotle + ( whoſe 
chicf regard was Natural Cauſes and Effects) did pre- 
{cribe in this behalf; the one exacting of the Man Five - 
and thirty years, and of the Woman Sixteen years (a); (-) Platotib.6. 
the other Seven and thirty years of the Man, = 


—_ bad —— enliar berwixt the married romer ogh the pe ,S 9-in 
er of the young Mother in Childbed, and the I 

erp and wretched Iſſue, whereby the Commomwealth Connus. Lege-- 

was rather weakned than oi ed ) denied his j* ——— 

Country Folks Marriage, until they had we” ty | 

u 


BY 


"IR 


| - Aoe for Me jon and 
pe or Law liew of wy, thoſe _—_ 
Years, ly to a nd 2. rbiddef» 
. ade —_ _— cars 
_—— appius ny. Far NS. 
us ſtancy (M. P p f Rome Men abo the Con\ 
——_ Or how Conſuls © Bog _ ro benefit Law, be- 
(e) Anto. _ (c). TH s, _— Sixty, _ not _ how —_ rwo 
or i fo}, CA n aboy they We (e). ) , after Emperor 
Nuptu's, ro Me ule tion ©a (f - the Ve 
na hn.& th Id (4 by y_ Popp liſhed by albeit _ 
In princ.Tirs- wealth — 1d Men, al (2); 
; om yaw? comm _ afterwar ared to _ der Fifty 1;ble for 
onnu j a 0 ” u * 4 _ 
Re wn w pany Voney anal Ei 
(a). quatem. — — ws Chideen( ho heing 7 and 
diſtinc. pet Eighty y g then r beger imidia, Y hum 1t us von 
fing.lib3. In Mat it WA t Age to: s of N lied Mathu s Child 
—— of tha ſa King Son ca t diver cight 
—_— Man f Maſini Ot A :ho bego frer Eighty as of 
bn baae:3, corded 0 rs old, —_ <4 Salo, a ccidents ): 
3. diſpund ſix year ato Cenſor, Client { thefts A Sarah (m) 
"SH" > ile of Ci of his m 0 erning 0: Youth 
Ce) Anto. 4.00 (kewl ughrer rs cltce hat CONC berwixt un- 
Nepal, $a. 1, of the Da how _ mode Marriages if not rs: 
75 goin! (k\: = (1), of wwe the _ unplea Ae 
Ex rs Mrs (1), cel condemn \"te one Pary 
Tiraqud. cle Or - e, do oe moſt unſc March ; _ other _ of 
ibus _—— and Ag er as a lous hich t he occa - alſo 
Leg:yer lawful, nr, and of good rm (),t lometimes ries 
() Pape cis, — it able - Adulrerics, and aero ene 
wider Pompels, firing = is 1ca filthy Adu (0). —_ in _—_ of 
I 98: all things ars, of Murders me F-cleſiaſti 
difenttcs, 2 re- inual Jars, « ade; my Laws Ecc 
Jus oh Alci- contin el and wh not W by the 
—— 3. diſ- of cru res I what Age 
nAey quem or diſpu Id, at 
FT irnquel. 15S T 
And. & 


he ts 


(b) Trp 
8. t. Tract. 
bh x 78, nu.5 .Guber - 
Q.de In id NarJl.14 eden 
Ghent T9) lim b-Coonlege (=) Ge 
CE praan.57 — ral hogs 5. 9h 
ibert. abi tu Inſtit.de l Tiraq ibus. ,- Connub. ' 
in cceſ[l bert - ( imali 
it.de SuC nto.Gudert S lis. dc an de legibus this 
laſti 4 kiafiairla « ,«K2 lib. 54 quell. 
Tenn Sk __ 

* . © - x1. 
de Nupt wy yg rn” + 0) Tiraquel. | 
= Cr ole ( 
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this Realm, now in force, it is lawful to contract, not 
Spouſals only, but true and perfect Matrimony. 

2. Underſtand therefore, That a Man ſo ſoon as he 
hath accompliſhed the Age of Fourteen years , and a 
Woman ſo ſoon as ſhe hath accompliſhed the Age of 
Twelve years, may Contra&t true and lawful and indi- ; 

vidual Matrimony (p), in cafe there be no other impedi- (p) c. Puberes' 


ment to- hinder the {ame : The Reaſon is,that becauſe at © **t*ſtariones' 
C. continebartur* 


theſe years the Man and the Woman are not only-pre- g« defpond, im- 


ſu ro be of diſcretion (9), and able to diſcern be- pub.L. quaii- 
twixt good and evil, and what is for their profit and {" Ec idi Coir 


diſprofit (7) ; but alſo to have Natural and Corporal A- A.deSponfil L. 


biliry to perform the duty of Marriage (s), and in that milerem der 
reſpec are termed Puberes (7), as it were Plants, now _ 


ſending forth Buds and Flowers, apparent Teſtimonies Tir.de deſpond. 
of inward Sap, and immediate Meſſengers of approach- M731: © 
ing Fruit (p). . And albeit this Age may ſeem oyer-ten- Spouſal.” feenn- 

and over-timely to prevent thoſe Inconveniencies 4 PRNecs., 
nu.2. Panor. in” 


ſo long ago foreſeen by Lycurgus, Plato, and the reſt (x), © ca. 
yet dining the Lord ay "is of all Creatures,in de 7 ware 
the beginning of the World, hath by Divine Providence, Pd. 7. 
for the propagation of his Church, proclaimed an uni- unic.dedefpont 
verlal Liberty Creſcite & Mu!tiplicamini ( y ). And inpubllib. 4. 
therefore that this Liberty is to be denied 'ro none, hen 
whom otherwiſe the Almighty hath naturally diſpoſed ztatem. 


aud enabled to encreaſe and multiply (z); conſidering (/ deanic. cy 
alſo, thar like as the little Sparks are to be extinguiſh- 1,7, "ous 


ed at the very firſt, leaſt afterwards they mount to an al.conſtit.Cant, 


ugquenchable Flame : So whoſoever. have. any ſuch {72 =P 


* (r) Anto, Gu- 
bert. Tratt. de Nuptiis, fol. 67. nu. 20. «b1/ afſignat rationem cur adveniente pubertate ſapiant. 
(s) Covar. Tratt. de Sponſal. ſecunda parte, c. 5. nu. 2+ Prapoſ. in c. Tuz. de deſpunſiimpub.extra, 
nu. 2. ( & ) © Puberes de deſponſ. impub, extra, & ibi DD. Spiegel. Lexic. verb pubertas. 
(«) Spiegel. ubi. ſupra. Anto. Gubert. Tract. de Nupriis, fol. 69. nu. 23. (x ) de-quibus 
Tiraquel. de legibus Connub. lege 5. verſic. Lycurgus. (5) Genel. c.1. yerſic. 28. (z) Ho* 
cn Summa. Tit, de. Martz. $. pi. & $. quis, cum Addic. ibidern. Anto. Gubert. Tract. de Nuptisg, = 

49: * 
Sparks, 


48 Ripe or Lawful Age for Marriage. 
Sparks of Natural Provocation , jorge their hearrs 
may be kindled, or fer on fire by ungodly Luſts. To 
theſe Perſons, albeit very young, the Remedy againſt 

_ i. 2d Luſt is not to be denied (a), eſpecially ſeeing it 18 bet- 
inthe. 7- cor to marry than t0 burn (4). Theſe things (I fay) con- 


V. 2. C. qQuiC- 


quid cicur 32. ſidered, it iS a Jarge and clear caſe, That we may nor 


4.2 Addi,  {o foreſee the avoidance of Temporal Diſcommoditics , 
bi ſapra. Mel- with Lycurgus, or any other Philoſophers, thar we over- 
chior Kling. {oe greater Dangers by abridging rhe general Liberty of 


— =: wag Generation, eſtabliſhed withour diſtinttion of years by 


fol. 34+ our eternal Lycurgrs, and heavenly Law-maker ; or by - 
(2) Epi. a® denying or deferring to any that arc ſtinged with Car- 
Ss Nupeiatis Dal Appetite, the bleſſed and Sovereign RemEdy again(t 
lib.3. a. 21. this Poiſon, invented by Divinc Philofophy-. 

3. But what may bc the Reaſon wherefore Women 


are ſooner ripe than Men? 
I will not Anſwer with the Gloſs, za cito cre{cit her- 


(0) gloſinl.11. ba mala (c),for this is but a Jeſt. Macrobius,(he lairh) it 


C. de h ES 4 . 
oe _ wotorum feſt inationem (4), for rhe forwardnelſs 
| 0 


impetr. their Deſire : Some do yield this Reaſon , uia fact- 
ag lius eft pati quam agere (e) ; this 15 ſomedhing bur it 15 not 
"-ndi, per. ll : Orhers. becauſe the Female Bodies are More 7c 
on oim der and moifter than the Male (f ): And ſo Mens Bo- 


rn es ing harder and drier, they are more flow ir 


Trad. de Nup- PEniNg 3 2:4 Womens Bodies , becauſe they arc ſofter 
tis, fol. 70-n-gnd moiſter, are More quickly ripe 3 like as it is to be 


IO Jop- {ven in Plants and fruits, whereof that which 15. more 
lentem £3 {oft and moiſt is ſooner ripe, than that which is hard and 
ns dry (z). And this 1 take to be the beſt Reaſon, and is 
Gl.decunda . ble to that which followeth . namely , Thar even 
Fries <.5au.% that Fruit which is ſooner ripe, doth ſooner decay ; 50 
legibus Con- : 

nubs leg. 5-yerT. ſed jam nunc. | - (e) Prazpoſ. in c. puberes de deſponſ. impub. per C- Juvenis. de 
; extra. Lindwood in c. unic. de del; ib. 4.provincial.conſtit.Cant. * (f) Thew- 
phraft. liv. 1. plant. Anto. Gubert. Tra&. de Nuptits, fol.69. n. 25. (5) Am Gubert.'ubi ſu- 


bra poſt Theophualt, Ariſtot, & alios 
| Women 


4 
I 
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Women as are ſooner able,ſo cheyſooner become un- (5) Panor. a 
able to bring forth than Men to beger (+). der, __ 
Tiraquel. de le- 

gib. Connub. lege 5. verſ. nec erit imtempeſtivum, 


4. Tlie former Rule ſtanding upon theſe Reaſons and 
Foundations agreeable to the Law of God and Nature, 
is thus extended : Firſt, Albeit he or ſhe have nor fully 
accompliſhed their ſeveral Ages of Fourteen and 7 webue 
years at the time of the Marriage , the ſame peradven- 
ture being Solemnized within oz, 7w?, or three days 
next before the expiration of thoſe ſeveral years, yet is 
the Marriage -of no lels force than if the laſt hours of 
thoſe years had alſo bzen expired (4). Oo) Pre tac: 
5. The ſecond Ampliation is, That albcit he that hath Artcfariones. 
accompliſhed the Age of Fourreen years at the time of the OPENER 
Marriage, be not then able ts pay the Debt which he in fin.«6 loqui- 
oweth to his Wite, yet by the reccived Opinion (though 5 ry 
{ome diſſent) the Matrimony is not therefore by and by pic. « _ 
to be adjudged void, bur ſhe is to expect unril he have re cod. tie. 
over-reached the Eighteenth year of his Age (#), wherein por 
plena pubertas is concluded (/); and if =—_— alſo he be Fug wha Ad. 
unable to pay his due, at the inſtance of rhe Woman  Panor: in c. 


the Marriage may be diſſolved (»), unleſs the Judge,up- = Tit. 


on the con(ideration of the Qualities of the Perſons,ſhall (4) Panor.Car- 
grant a longer time (»). auch & all 


extra. Covar. Trad. de Spoaſal. ſecunda 


Melch Kling, Trade CauC. Marr, fol 32. b, 


6. The third Ampliation-is, Thar after the expirari- h 
on of Fourteen and Twelve years, Men and Women , 
how old ſever they be, may lawfully marcy, notwith- 
| H &« ſtanding 


. - 
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- (9 L-Sancinus. ſtanding any Prohibition of former Laws (s). And al- 
tiscnpriarn Deir not Women only in prcce2ſs of time become bar- 
27.9.14n prine. ren and fruitleſs, bur Men alſo (if we may believe the 
goud DN" Learned) are ar length ( wz. after Eighty years ) depri- 
de frigid, & Ved and ſpoiled of the Ability of gerting Children (p), 
—_— in whom, if any heat or warmth be ther-lefr, whereby 
ens ÞY Nature or by Art they are provoked (g), this Act 


(ram ye e163 "mn 


nine mag- 1S not of force for Procreation( r ), which was the caule 


= Ark © wheretore ſometimes they might not marry (s) ; yerne- 
Tra#. 2. c 1, Verthelels fo beneficial are the Laws Civ:/ and Feclefi- 


Cejes wv he aſtical in theſe days, to them that be difſpoled ro mar- 
ns wa '-—, Iy, that none are barred by lapſe of any years (7 ), ut 
xxx, anncs ba- Matrimoninm, quod in ali eft infirmitatis remedium , in 


rant IVE Senibus fit humanitatis Solatium (u); That Matrimony , 
fe maturum, , fo : 
whiclis in» others the remadly of Infirmity , may be in 


poteſt generare 


#4 lxx,,-»;, the Aged a Solgce of Humanity. Bur I ſpeak this ra» 
&rar6 1.%* ther to defend the Marriage ot the Aged from unlawtul- 


» {,nticribus ex- : pr” 
renditar hee nels, than to: commend ir for comlinels (x). 
4awrtizs uſque ad 
lx. ames. Sed poſt bee ft labor & deler, & nm eft aliqua virtw generations, Licet ceeat Coe, 
Tiraquel, ce legibus Connub. L. 5. verb nec intempe t.vum Socimus Jun. conhl. $5. mu 45. vol. 
2. Menoch. TradQ. de Arb. Jud lib. 2. cal. $9 nu. 54. Ec. ( 9) Melchior Kling. Tra2. de 
cauſ. Marrim. fl. 32.io tn. ( ») Alpertus magnus , Tifzquel.'Socn & Menoch. ubi ſupra. 
(s) GloJ. in L. Sancinus C de nup. (#) L. Sancinus C. de nuptiis. glofl. & DD,in c.quod 
Sedem. de frigid. & malct. extra. (#) c, nuptiarum. 2 7. q.1 in princ. Anto. Guverr. Tract. 
de Nup. tol. $0. verb. dubium. (x) cantule Tiraquel. de leg Connub. Leg, 5. & Nevizan. in 


Suva. Nupt:al, lib, 2. nw 13. &c. 


7. The fourth Ampliation is , That albeit the Man 
and the Woman have not as yet accompliſhed his and 
her full Age of Fourteen years and Twelve, but proxi-: 

{ mi pubertati, next unto ripe Age, or nearer ripe Age than 
& Cors. Infancy; wiz. he of te Age of Ten years and an half, 
Gi. fecuazz and ſhe of the Age of Nine years and an half, or up- 
pare.c.;. w-4, wards, towards his or her ſeveral Ages of Fourteen and 
mc * Twelve (y ), if during this time malr-ia ſupplet atatem, 


SR natural Abiliry ro perform the Duty of Marriage me 


was £57 
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the word malitia ſignificth in this place, asI have ſhewn 

in another place (z), ſupply the Age, they may as law- (*) fuprz $. 7 
fully marry, as if-they had excceded their ſeveral Ages 

of Fourteen and twelve years (a); or if thoſe Perſons be (a) c. puberes, 


"M ». % os . &c. c. de illis. 
yet younger, viz. proximi infanti@,next unto Infancy, or © © © lponl 


nearer their Infancy than their ripe Age, yet _ dif” impub. extra & 
en 


cretion of mind and ability of body to conceive (the ef- ibi Panor. Met- 
chior. Kling. de 


fect of Marriage) and to pay the Debt thereunto be- cc uns 
longing, the Marriage is lawtul and effectual (3). And nial.fl.1 5. 


the Laws of our Realm ſay, That the Wife, whiclt is of © Panor: inc 
de illis. cl. 2-de 


the Age of Nine years at her Husbands death , ſhall be goat impub. 
endowed of the third part of his Lands and Tenements 5.4. Summa 


which he held cicher in Fee-fimple or Fee-tail, and which ——_— 


he had eicher by Purchaſe or Diſcent (cy. Some go fur- glaCin c.1.2. 
ther, and ſay, That if a young Man of ripe Age niarry % '; 4#amen 


an Infant, and have the uſe of her Body betore the be —_— paogs 
Seven years ok, rhat the Marriage is good (4): But o- tis fre diſcre- 


thers ( whoſe Tudgm2nts I do rather follow ) do holl , my ro gen 


That this Marriage is not good (2); for , fay that the (.l.ccupds par- 
Infant was known Carnally (which things is no leſs in- **<-5- ou. 3. 


quem velim Y:- 


credible to be ſpoken than horrible to be heard ) yer rhe 75 
Infant not having diſcretion to underſtand what is the (c) Firzherber: 
Nature of Matrimony (f) , cannot give her Conſent to XN 'ol149. 


Liclcron rir. 


that whereof ſhe is ignorant (g ), and conſequently the puyer in princ. 
Marriage cannot be good : For it is a clear Caſe, That ( Hoticat; 


in c. pubteres de 


withour Conſent there cannot be any Matrimony ( h ). cen, 
And here note, That whenſozver any Perſons are mar- per. c. Juvenis. 


ried before their ſeveral Ages of Fourteen or Twelve © Spout <x- 
tra. Prepol.in 


years, two things are requiſite to the 'yalidity and force . c juvens. 
of Marriage ; the one is, Dilceerion to diſcern the rhe Na- = 7b 
1 . ' - (e) Panor. a c. 
ture and Force of Marriage ; the other is , Natural Abi- {0-0 RG 
deſpoul. impub. 
extra. nu. 6. Covar. Trad. de Sponſal. ſeeunda parte c. 5. nu. 3. in fne, qui tamen Lmtant hoc 
diftam, nempe mſi illa fit deli capax, & mnulium diſcreta ; bus acceait , Summa Sylveſtrin. ve b. 
Matrimonium. 5. q. 2. ( f9 Covar. ubi ſupra. - + (g) L-fi per errorem. f. de Juriſcomniuna 
- Judis. (+) L. guptias.de Reg. Jur. if. c. cum locum. de Spual. cxtra. 
| H 2 | lity 


wy 


"— 
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(i) Covar.in ry to pay the Marriage Debt (7). This Diſcretion is. 
+15 ata then prefumed when the Parties be proximi pubertars (&), 
pare; c.5.nu 3. that is, nearer ripe. Age than Infancy : But that Abyliry 
verkiees qu is not then preſumed,nor until the parties have accom- 
ills. <.2.4c de- Pliſhed cheir aforeſaid ſeveral Ages (/), unleſs it be larfa 7 
fpouſ.impub. proved (m). ' 
CXTUrA.NU4 - 

(+) Covar. ubi 


{upra. ( 1 ) Hens. Boic. inc. puberes, de deſpoal. impub. verſic unde licer. Prapal. in cc Ulis. 
el. 2. nw, 1. in fin. Kling. de cauf. matrim. fol. 1 5. vel. quarto loco. (w ) Henr. & Cavar. 
ubi ſupra. Anto, Gubertus. Tratt..de Naptiis, fol. 76. # 


8. But how may this Abiliry ro perform the Duties 
_ of _— be A (x)} or rather peradventure thou 
lis.cl. 2 & demandeft , Whether it be poſſible tor a Child ro beger 
ivi.Panor. de or bear a Child? | 
.pub.cxrra. golf, Indeed this Queſtion Whether, muſt firſt be fatis 
& DD. inc. 1. before that other Queſtion #ow; for thy farisfaRion there- 
3 fa fore, whether ir be poſſible, I will deliver what Thave re- 
Torzr. in c- 5. ceived of others. An ancient Father of the Church, of 
w 3 12-4 no lels Learning than Credit, Ferome by name, writeth 
f Vierm.s- Thus (0); Domizo teſt? non mentior , (ugdam muliereula,. 
piſt-.dVitalem. gym expoſitum nutriret infantem, & inſtillaret Cihos, as 
Txaqualede It Nutric's officio furgeretur, cubaretqu? cum 4 parvulus, '-14 
of- 


— Ra wa uſque ad drocimum Jam Pervenerar anum,accidit, ut (p 
” _ n- gg pudicitia patitur) ſe mero F gergitarer, 4cconſdque lt- 
Tract. de Nup- ©idine, ob/cams motibus ad Coitum duceret infantem, pri- 
tis, fol. 75. nu. ma Ebrietas iterata alterius nott:s, & caterarum deinceps 
6) Expoſii ds feeit Conſuetudinem, nee dum duz menſes fucrunt evelu'@, 
cuntur in antes, © ecce foming uterus intuwuit ; Quid pilura ? providew- 
_—— tid Dei faftiim eft , ut que contra naturam frmplicitate 
ſolext egeni pa. Parouh mn contemptum Dei abateretur ; @ nature Domino 
rents pens proderetur. The Lord is my Witneſs Ido nor lye (faith 
infenas © . ferome) a certain Woman, when ſhe had nouriſhed an 
nj ONE & pictatic infujtu eonrieu. Spiegel. Lex, & DD. in. Tix. de Ine 
fan, & languid, cxpol. extas, 


> 
— 
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- abje&t Child,and fed him with Meat, and. performed the 
duty of a Nurſe, with whom alſo 'the Child did lyc 
id hows Ten years old ; it fell our that ( more than 
modeſty will ſuffer) che Woman her elf with 
{ſweet Wine, and being inflamed with , provoked 
the Child by her unchaſt Motions to commir the Act , 
the firſt Drunkennebs being iterated the ſecond Night , 
cauſed a Cuſtom of the other Ngo following. Bur 

ere rwo Months were paſt, behold her Belly began to 

ſwell. What will ye have more ? by the Providence 

of God it came to pals, that ſhe: that did abuſe the fun- 

plicity of the Infant, re. the Contempt of God , was 
diſcovered by the Lord of Nature. Gregory likewiſe in 

a certain Dialogue (q) , doth witneſs of a Boy in his (9; Sd nulw 
time, which _ of the Age of Nine years,. begor his '*"* G85 
Nurſe with Child, whoſe Teſtimony is without excep- ;.., ny 
tion received for true (r ). Albericus maketh mention Gubertus Tra. 
of a young Damoſel in his time, who being of the Age _ —_ Ws. 
of Ninc years, brought forth a Child ( s ). ZFoſtienfis Sed Covar. 
reporteth, That in the Caſtle of S. Michae/, within the <vnwm, nem- 
Dioceſs where he dwelrt., a: Boy of Ten- or Eleven be age. 
years _ a Child (:). Henry Boich our Country: 1s. 

man, and of all Canoniſts the moſt methodical, telleth &)- Hoi c. 
us of a Child , which was defloured in his time,when Jor And. Car- 


——————— 


en(. in ſui 

K Summa. Tir. : 
de perniten.F. Cui pueri.. Joſ-in Lz in pvpillari. & de vulg. ſub. nu. 31, Alex. ibidem nu. 6. Tira- 
quell, dc legib. Connub. Leg- 5. verſic. Sed qua divus Greg. ( 7 ) Albericus Roſa. in fuo.. 
Indice , Matrimonium 2. (tr) Hoitieaf. in c. ult. de eo» qui cog. conſang, ux. Tiraquel., 
de legib. Connub. verfic. Sed jam nunc, &c. (s) Henr. Boic. in c. puberes, col. 2. de de. 
of impyb, extra. (x) Lib. 1. Regum, c. 3. v. 1, 7. ( 3) Lib. 2. Regurn, c, 18;, 
V. 1, 2, 


By. 


& 4 yum 


= 
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( = ) Hierom, By 'the Teſtimony of ſundry , both Divines ( z ), Ca- 
reitel-ad noniſts (-a), and Civilians /( 5 ) ;' the Fathers were nor 
ad Diramum "paſt Ten or Eleven when +rhey begor theſe Children. 
(2) Hoftieac The Hiſtories are rich and plenrifully furniſhed with 
Summa. Tit. ſuch"Examples : Therefore it is not a thing impoſſible , - 
de peniten- . Thar Children ſhould beget and bring- forth Children ? 
ho. and, A «-* neither incredible in theſe days', ſince we- are fo much 
ule. de eo qui "the ſooner ripe, 28 our Lives ate noty Thorter than they 
cog. contang "Were in former Ages. 1:24 . 

var. Tratt. de * 

eb erat parte, C. 5. Nu. 4. (3) Alex. & JaC. L. in pupilari. f.de vulg. ſub. Addc, 
ad Bart. in cand; L. PRs by | 


————— 


By what Form of Words Spouſals de fu- 


turo are contratted. 


ke | Har we. may underſtand. by what form of 
words Spoulals de futuro are. contracted , it is 
needtul diligently to obſerve two. DiſtinRions: The. 
firſt Diſtintion 1s, That of wwrds whereby Spouſals 
are contracted : Some are of the preſent time , as [7 do 
take thee to my Wife) and | 1 do take thee to my Huſ: Bee 
bard, Ge. (a)] and ſome of the future time, as [ / will (- CE 
take thee tomy Wife) and [7 will take thee to my Hasband, we. & bi DD. 
&c. (b)l. . Init, 
2. The ſecond Diftinftion is; That of wrds, ſome Frau 6.6 
do ſound or harp of the extraxce or beginning of Mar- Summa Silve- | 
riages; as to Contract, to Eſpouſe, to Marry, to Take, wo erp 
to Make Wife or Husband, &. (c). And ſome again do Hear.Polc. & 
ſound of the end and execution of Marriage, as to © © parte. de 
Have, to Hold , to Entreat, to Provide for, as Wite 0) aca 
and Husband , &c. (4). The uſe of which DiſtinRion ter. & DD. in 


is rhis. hs, gm. 
ponſal. extra 
Lancel. & 
\ Henr, Poic. ubi-ſupra. Melchior Kling. Tra. de cauf Matrimonial. fol. 1.. (©) Panor. in c. ex- 
literis, cl, 1. de Sponſal. extra. n. 5. in fin. Prapoſ, co4, c: n. 6. Surtma Silveſtr. verb. - Matrimo. 2. 
9. 9. Covar. Tra&. de Sponſal. ſecunda parte ©: 4.$.1. -* (d) Panor. Priepol. Summa. Silve- 


firin. & Covar.ubi ſupra, Melchior Kling. Tra&. de cauf: Marr. fol-6.-& 7. Spec. lib. 4. Tit. de 
Sponſal. in princ. Henr. Eoic. in c.ex parte. de Sponſal. lib. 1. confil. marr. canhl. ibidem 60. Lib.z. 
conf. 17. Eman.  Soazez. Com. op. Theſaur. verb. Matrimonium, nu.#.-Menoch. de prafumps: 


Ib. 3 preſurypr.z. 


3. When. 


NS ES CT 


—Q.— 4 


By what Form of Word; 


-3- When the Parties contrating Spouſals do uſe 
" ONT: words of future time, theſe are Spouſals de futuro, and 
vecum deSpon. NOTE Spouſals de prejents (e); in caſe allo, theſe words 


fal ex. do ſound of the entrance and beginning of Marriage (f ), 
(f) Panof. ® otherwiſe the Spouſals are de preſents, like as if they 


Prapol in c.cx 


lireris. el. 1, de WETE contracted by words of 7 rime (g). For 
_ «v2. Example; Imagine that the-Man faith thus to the Wo- 
.6, man [7 will marry thee (h)) or [7 will Eſpouſe thee ()] or 


alre:, nu. 6. 
Summa Silve- [7 will contratt Matrimony with thee (k)) or [ I will take 
—_ we thee to my Wife) or [1 will make thee my Wife, &c.( /).) 
noch. «« prz- And that the Woman anſwering , faith; And [ 7 wil 
_—_ -P'Z- marry thee] or [1 will Eſpon'e thee) or | I - will contraft 
(s) Panor:s Marriage with thee] or [{ will take thee to my Husband, 
P;zpoſ. ubi ſu- ®'c] By theſe, and ſuch hke words, Spouſals de faturo 
pri & 2. Are contracted (m). 


pra. lib. 1. con- 
fil matr. conſl. ibidem Ix. mu. 16. ( h) «. ficur. c. requiſit. de Sponſal. extra- & ibi DD, 


( 5) Panor. in Cc. cx hiteris. cl. 1, de Sponſ, extra. nu. 5. Silvett, ubi fup:s. Card in c penul. q. 2, 
& ibi Praepoſ. nu. 4. 74 gued runc demum procedit fiante communi loqnendr uſu. Ut eff apud No. 
ftrates, qui hoc verbum Eſpoutals pro Matrimenis ſununt , fieut dixerim principto, alias creder.m, 
quod per hee werba Sponſabo te, nec Matrimenium, nec Sponſalia centrahi, niſi difum fit Spouſa. 
bo ce in uxorem. Cardinal. in d.c. penul. q. 3. (&) Panor. in c. ex I'teris de Sponl.cxtra nu. s, 
& \bi Prapoſ. au. 6. verb. quandoque. Covar. Tra4. de Sponſal. ſecunda pure, c. 4. $. 1. nu. 4. 
$0 arez. Theſaur. com. op. verb. Matrimonium, nu. 91 , quarwmn opime communis eff. Ut eft widere 
apud cos, & apud Viviam. Theſaur. com. op. verb. Matrimoniom. {/) c. Si inte. F. 1,%e 
Sponſal. extra . & ibi Panor. Prapol. & Card. Kling. Traft. de cauf. Matrimo. fol. 1. (m)Sum- 
ma Silveſtr. verb. Matrimo. el. 2, 9.9. DD. in c. ex literis. de Sponſal. extra. Henr, Boic. in c. ex 


parte. cod. Tit. Covar. ubi ſupra. 


4. The reaſon wherefore theſe words import no more 
bur Spouſfals de futwro, I have before delivered, namely, 
("gGiolt in 1. becauſe like as when a Man dorh promiſe that he will 


In venden. C. 
de contrabend. {ell and will pay, &c. this is no perfect Sale , nor pre- 
Emption. jaſon ſent payment, bur a promiſe of a furure Sale or Pay- 


an ment (») : Even {o whiles the Parties only promiſe that 
de leg.1.lib.z. they wil/ Marry, will Eſpouſe, will Contract Matrimo- 
wa "rey \ Will take or make each other Man and Wife, &c. 


cont. ibid. 2, wy X 
= this is ap/ peofier Diverings, m0 preſent Epoulliaao pro 
- ent 


* 0 
| ot , 


_— is ht. A. 


Spoaſals de futuro are contrafted. 57 


ſent Contra of Matrimony , .no: preſent taking or ma- 
king of Husband'and Wife (o), nor'that preſent Bond -) DD.ia c. «x 
or Aſſurance which can never be diſſolved, conſiſting of is. 1. de 
preſent Conſent, as the only Cauſe and ' Efſence there- Melchi GrKling. 
of (p). The reaſon wheretfore it is otherwiſe , when Tr2%. de Caut, 
the words (albeit of the furure time) do found of the bo RE. hb 
end and execution of the Marriage ; ſhall then appear , Tra&.de Sponſ. 
when we ſhall cntreat of the Form of Spouſals de pre-.* fnlib. laftir 
ſenti (9) BME nor 
5. Now foraſmuch as there be divers , both Divines (7) L- Nuptias 
(r) and Profeſſors of either Law (s) which do condemn - ne Jar 
the difference which is here put betwixt theſe words [ 7q. = 
will, and 7 do] affirming, Thar if the Party contracting (2) infix $. 11. 
lay [/ will take thee to my Wife | it is in efie as if he 02 
had ſaid [/ do rake thee to my Wife, ] and fo importeth«e cauſ. Marri- 
Spoufals de preſent, being in truth and ſubſtance in- 7%... 
diſfoluble Matrimony. Therefore e're 1 proceed to the T:49. d Nup- 
Ampliations and Limitations of the former Concluſion, sf. 19. Jo. 
I think it expedient to examine this Queſtion , Whether $1 © Go. 
there be any ſuch difference berwixt theſe rwo Phraſes, ib. Inftr. jur. 
vie. [I will take thee] and [7 do take thee ] as is aboye C% Heming 


deſcribed, Yea or No. fil, Matr. confi 


ht 
—_— 


U ———— 


accipere te in uxorem) I will take thee to my Wife , both?) Heming. 
the Verbs [/Yo/s] and [ Accipere] are of the Preſent Tenſe cool Matringe. 
(t), and not + _ Furure Tenſe ; and fo eng L. 
Sentence is in effect as if the Party had expreſly faid 3* es 
[7 will at this preſent, or from henceforth now nor thee yr wy 
for my Wife («)]. But if any man ſhall expreſly fay 7% « 
[7 will at preſent , or from henceforth take thee for m ry po 
(u) Goden & 
es. Frigeus de Sponſal. fol. 274- in fin. lib. ſui Inſtitut. Jur. Civil. Morald. 


1 Be ' Wife 


m— 


By what Eorm of words 


Wife] It is all one as-if he faid [7 do take thee for my 
(+) Prepof. in Wift (x),} and conſequently there is no difference whe- 
_ — the Party fay [7 will take, or do take thee]. 
Gundo modo. 7. I will A this kind of reaſoning fo ſtrictly 
in fin. from Tenſes favoureth of a bare Grammarian , for i e- 
fſteem otherwiſe of the Men, than of naked Grammarians; 
nor will ire wherefore tranſlating theſe words [ 7 
will take, Sc) into Latin, they chuſe rather to ſay [Yolo 
accipere] than [ Accipiam,) let the beſt advantage be ra- 
(5) c. fin. d ken to further Matrimony (y); nor will I ſtand upon 
mT" Soar £86$ Point, whether jr be all one to fay thus [7 wil now 
Pra & ibid. af this preſent] or [ from henceforth take ,] or thus [ 1 &> 
lib. 1.confil ma- afe,] Go there is not any difference (z); nor will I de- 
fn *- ny the Verb [Yolo] to be of the Preſent Tenſe; fay it is 
n.6. ſo (a); What is it then that I do deny in the 
(=) nes 2 Reaſon forſooth 2 Thar rheſe words [volo accipere) 7 will 
potooy 4. verb. take, imports thus much, [7 will now, or from henceforth 
Irem nifi. fake] this I deny : If it be urged, That both the Verbs 
(«) Coden: I are of the Preſent Tenſe , therefore [volo accipere] is as 
mon.conſil. ibi- much as [7 will take now <7ag (c),] I deny the Argu- 
dem tn. 4 ,, Ment: For Verbs of the Preſent Tenſe have not always 
% Nuptiis, fol, NE force of the Preſent Tenſe, but ſometimes of 
19. Future Tenſe (4), no more than Verbs of the Future 
ws" Tenſe have always the force of the Future Tenſe, bur 
dem 60.mu.16, ſometimes of the Preſent Tente, 'as hereafter appeareth. 
& lid. 2. _ And to this effect is that which Anto.de Bu'rio and Pre- 
midem 17-7: pofitus, with others, do write of the Verb (Yo) in theſe 
verb. matrimo- words, Sciendum eſt ante omnia quod v:rbum [Volo] de ſut 
fe) Lb 49: natura ſemper denotat voluntatem , ſed quandogue wolun- 
filnarrim. con- 7arem ſuſpenſrvam de futuro, quandogue voluntatem diſpofi- 
filibidem 1+ 3+ fam Ae preſents ( e ) : Before all things this muſt be 


Feafk ce Nu. DOWN, thar the Verb | Yoo] doth of its own nature 


tiis.fol 1 9, Mo- x ; 
rald.Trac'.ce Matrim.fol.ze. (4) c. unic, $. + de deſponſ. impub. lib. 6. & ibi Gem. & Phil 
Franc. DD. in c. cx lireris de Sponlal. extra. ( e ) Prezpol. polt, Anto. de Butr, in c. ex literis 
&. 1, dc gcſponſ, extra, ny, 6, ot - | 

always 


_—_— 


| Spouſal; de futuro are contratted, &9 
| i a Will, "bur ſometimes a Will ſuſpenſive 

of that which is to come, and ſometimes a Will diſpo- 

ſing of that which is preſent. The like is faid of the 

Infinitive Mood,of the which it is thus written ; Yerbum 

autem imfinitivum niÞil perfette fignificat, ſed ſecundum a- 

tia verba determinabitur ad a vel ad futurum ( f ): (f) Summa gil. 
The Infinitive Mood fignificth nothing ty, Sur is eu 
by the direion of other words determined or referred y. jacin 1. 6. 
to that which is preſent or to come : For Example , a 7i cledivac, de 
Man faith [volo vendere] [ will ſell, norwithſtanding that ;5,\; © 5a 
both the Verbs are of the Preſent Tenſe, yer have they n. 5— 
not any force bur of the Future Tenſe; or as if he had (4 3% © 1 
faid [vendam] I will ſell hereafter ( g). If any do not & commend. 
conceive my meaning by this Example to this Man , I Emprioa.DD. 
= this plain Caſe : Another Man being indebted unto 5. GE 


= 
A —— — — 


im xx L faich unto him [vols ſolvere] 7 will pay; whether 6. © 
is this a Payment of his Debr, yea or no ? I know he 7) Liv. om 
will ay it is not (4); and withal Reply , That when ;,4w 
the thing cannot be ſatisfied by Words, or by Will on- (-) Glo. in 1. 
ly, but by an A following , then theſe words muſt be [5 "== © 
underſtood of that Act which is to come (7); but when Emy. Bar. jn l- 
the Caſe is ſuch, that it doth not neceſſarily expe&t a ol 
future At, but may be then accompliſhed withour an ra Wn. 40 
ſubſequent AR, (as in Contracts of Matrimony, which cx literis. de 
Matrimony is made perfect by Will or preſent Conſent EY G 
only) in this Caſe the words have force of preſent time /i) Cardinatin 
(+). To this Reply, thus I make this Rejoynder ; Al- <x literis. de 
beir that Caſe of [vb ſobvere) 1 will pay , doth much _ R's: 
differ from this Cafe [wolo accipere te im nxorem] 7 will (1) dein!. 
take thee for my Wife (1) ; yet in theſe Caſes which SEE 
abſolutely perfeted by Conſent alone , and which do ;, 1, $ervi e- 
meerly depend of the Will of the Speaker, even in theſe leone f. de 
Cakes the Verb [vols] joyned to the Infinitive Mood, fig- ** * 
nifying the begining, and not the end or execution of 

an Act, hath no more force bur of the Future _ 

o\ hk I z . 


— 


* kh 
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The Truth of whigh Concluſion; may. be prgped . by in: 
(m} Bar Alex. finite Teſtimonies ()-, I will produce but two WitneC 
Paul. joſ. Rips. ſes for all : The firſt an excellent Legiſt and Linguilt., 
erel 1a,” = namely Alciate, hath theſe words.; Quoties de Attn tra- 
FarrJo And. © CFatur qui-a noſtrt pendet.voluntate verbum [ualo] cums In- 
_ & Pun: finitivo adjunflum non ponite/ed primum wvoluntatis mo- 
teris.de Sponſal, 7498 Innuit, velutt cum: dico | wlareligere talem| non ideo 
extra. eligo, vel cum dico [v3lo adire hereditatem, |- non cenſedr 

W; fe; fic reus qui dicit (vplo-confitert] non cenſetur his 


werbis confe(ſus ; fic cum quis dicit [valo relingaere Gentum 
Titio] hoc ſolo non wvidetur religuifſe (ut receptior. ſe habet 
Summa) Sic [vols Contrabere | Matrimonium cum Titid | 
non creditur contraxiſſe,” & ſigua fimilia, non. tamen pro- 
cedit Concluſro, quando v2rbum Infinitiuvi habet poſteriorem 
Cn) Alciat.in 4. ſigniffcationems (n) : As oft as that Act is handled which 
L. Servi eleti- dependeth. of our Will, the Verb | woo ] 7, will] being 


en: 


joyned with an Infinitive Mood, doth not diſpoſe, but 
ſignific the firſt motion-of Will : As when I ſay [ woo 
eligere] 1 will chuſe] 1 do not therefore chuſe; or when 
Liay [v:/o adire bereditatem) I will undergo the Execu- 
torſhip] 1 am not therefore denied to. have, undertaken 
it; as alſo when the Defendant, which faith [vo/o confi- 
teri] I will confeſs] is not by theſe words judged, as ha- 
ving confeſſed; or-as when any faith, | volo relinquere 
Centum Titio,&c.] 7 will leave an hundred pound to John 
. atStyle] doth not ſeem by. this only to have bequeath- 
ed it (as the more received Opinion doth hold); ' or as 
when a Man faith [volo contrabere Matrimonium , &c.) 7 
will contratt Matrimony with Janget at Style] he is not 
thereby thought to. have contrated ; and ſuch like. 
Notwithſtanding , this Concluſion doth not proceed 
when the Verb of the Infinitive Mood hath an after. ſig- 
nification, that is ſounding of the end and execution. 
The ſecond Witneſs is Panormitan ( the Captain. of, the 
Canoniſts) whoſe words are theſe ; YVerbum Ivfinitivan 
T£-vj | _ aptum | 


* 


S pouſals de futuro are contrafted. _ 


aptum eſt comprehendere tempus preſens aut futurum , ſe- 
cundum verba adjefta ; nam de ſe Infinitiuum verbun ni- 
bil perfefle frenificat, &c. unde fi verbo [ v1lo ] adjiciatur 
Tafeioas, enotans Atlum non dependentem a ſold vi: 
luntate proferentis, tunc non inducitur diſpoſitio de pre- 
ſenti, WU declaratur diſpofitio in futurum , weluti i dico 
[volo aſcendere arborem | ſed fi werbo | wolo] adjiciatur 
wverbum Infinitivum denotans Attum dependentem a ſold vo- 
luntate proferente , tunc aut verba denotant principium 
ACRES, & non inducitur diſpoſitio de ' preſenti ; utpote ft 
dicam [vol te diſponſare, he tecum contrahere , &c.] aut 
denotant executionem Atlas, & tunc inducitur diſpoſitio de 
preſenti, &c. (o). A Verb of the Infinitive Mood is apt (*) Panor. ive. 


ex literis. el. 1,. _ 


tro comprehend the preſent or future time, according to ummm 
the words joyned thereunto ; for the Infinitive Mood ra. ou. s. . 
doth ſignihe nothing perfely of it ſelf, whereupon, if 
unto the Verb [ Yolo, 7 will] be joyned an Intinitive 
Mood, ſignifying an Act, which doth. not depend of 
(or i3 not. accompliſhed by) the fole Will of him thar 
ſpeaketh, then is not preſent diſpoſition induced, bur a 

uture purpoſe declared : As if I fay, [7 will climb into a 

Tree] but if unto the Verb [v2lp, 7 will] be joyned a 

Verb of the Infinitive Mood ,. ſignifying an Act ſolely 
depending on the Will of the Speaker : Then either the 
words do import the :ginning of an A, and preſent dif- 
poſition is not induced :- As if I fay | 7 will. eſpouſe. 
thee] or | I will contra with thee ] or elſe they do 
import the execution of an Ac, and then preſent dil- () 1. ubi &:- 
poſition is induced. Theſe. two Witneſſes. being < probec. 
omni- exceptione majores, 1 ſhall not need to uſe any fur- 
; ther Teſtimony (p), unleſs the Caſe were more doubr- 

ful than I conceive it to be, .by ogcaſion of. this Gram-- 
matical Argument deduced from the Tenſes of the Verb 
[volo]or the Infinitive Mood; wherefore we will now come. 
to their other Argument, and ſee wherher it be of any- 
greater force than the former. 8. The- 


= 
- 
” — » ——— _ 
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By what Form of words \\ 


' 8. The ſecond Argument is drawn” from the Simpli- 
city of the Vulgar ſort, who albeit they intend to rye 
fuch a Knor as can never be looſed, and make the Con- 
traCt {© ſure as it may never de diſſolyed ; yer ſuch is 
their unskilfulneſs and ignorance herein, that they can- 
not frametheir words ro their minds, nor know whe- - 
om ther it be all one to fay [7 will take thee ro my Wife] or 
Conlil. 1. n. 4. [7 40 take thee to my Wife (q) ] much leſs do they know 
lib. coalima- rhe difference betwixr cheſs words | 7 will, marry, thee |] 
trini.cout- 52" and [7 will have thee to my Wife] or betwixt words 
Tratt. de Nup- [7 will take thee to my Wie) and [7 will hold thee for m 
_—_— 9. lid. [J/zfe] or betwixt theſe words 7 will eſpouſe thee) and [7 
2. ibidem w:1] i4treat thee as my Wife] or betwixt theſe words | / 
52.nu.5- will Con'ratt Matrimony with thee] and | 1 will provide for 
. thee as my Wife) or berwixt theſe words {| 7 will make 
thee my VL [ thou ſhalt be my Wife | with an hun- 
dred {uch differences wherein appeareth no diſſimilirude. 
(r) L. Nuprias And therefore, ſince it is the very Conſent of Mind on- 
+ Lay ly which maketh Matrimony (7), we are to regard nor 
q- 2. c, cum a- their Words, but their Intents, not the formality ofthe 
pud3c Sponial. Phraſe, but the drift of their Determination, not the 
yo outward ſound of their Lips, which cannot ſpeak more 
(s) c.exliteris cunningly, bur the inward Harmony or Agreement of 
«L.14e Sponlal their Hearts , which mean uprightly ( 5) : Which Con- 
c. ex par- i = þ 
te& od. tix Cluſion, as it is generally true, and is meant of all Per 
"__ lib. 1, _ (7) ; fo eſpeci ly it is _—_— thoſe ons Fu- 
"i Aer AOITt (4), e Sayings are to be expounded with 
pete all favour ro the furtherance of Matrimony (x), other- 
& >. 2.convi> wiſe if we ſhall curiouſly deſcant upon every word 
alies$.1. & &@ ceeding from a ſimple Conceit , we cannot but mils of 
le g:3. L.ſemper their meanings, and with our fine and dainty Diſtincti- 
I gs ons (which never came within the' compatls of their 
Jur. f. Henr. groſs Underſtandings ) incumber the Conſciences of 


Boic. in d. c. ex parte, col. i. (#) L. ſemper in ſtipulationibus. de Reg. Jurf. '(s) Lib. 
, 1. confil, matrim. confil. tbidem 52. vol. 1. n. 5, & lib. 2. confil. 1. n. 3. L. non aliter. $. 1, £ & 
leg. 3- (x) c. ex literis, & c- ex parte, de Spoalal, extra. & ibi DD. 


Sn 


Spouſals de tuturo are contrated. 63 
them which be coupled ( Y) : Whereasin theſe Contracts (7 1s: Frigeus 


of Matrimony, whereupon dependeth the peril of Soul, 5, 1% ta 
we are before all things to labour diltgently to ſer their Jur- Civil. vol. 
Conſciences at liberty ( 2). Leſt therefore any Man's //* 
Conſcience (through ignorance of Terms)- might be in- fil.marrim. con- 
in the Snares of this ſubtle and more captious *-ividem 19. 
iſtintion of [ 7 will, and / do] with the reſt of the ©" 
| more ſubtle and more captious than this ; 
worthily, and upon juſt cauſe ( as it ſeemeth ) are the 
{ame to be rejected, and this reaſonable and conſciona- 
ble Concluſion received, bi duo intendant contrahere 
Sponſalia de ao, ibi- ſemper contrahitur Matrimoni- 
um, licet -verba- ſonent- conſenſum de futuro tantum ( a ) : (s) Summa An- 
Where two intend to Contra&t Spoulals de preſent; , 8*vrb.marri- 
there is Matrimony always contracted , although the 1,1... cont. 
words import but future Conſent only. To which Ar- matr.condil. ibi- 


gument thus I anfwer. | —— jd | 
9. True it is, we are not to ſtand upon, Terms, but - —_— 
npon truth (4), and any words will ſuffice ro ContraCt Seo" extra. 


Matrimony, ſo that the meaning do appear ( c ). But {ai nt 
herein is the Argument faulty , here is petitio principij de Matrimonio. 
(4), whiles it is preſuppoſed that theſe Parties did in- 99% = 

tend to Contra Matrimony , becauſe of the rudeneſs (4) c. ex literis.. 


or ſimplicity : For how can we know a Man's meaning 4 ors _ 


bur by his words (e)? ſhall we , if a ſimple man fay ;, qputurion- 
one thing, conclude that he did mean another thing ? bus. de Reg. 
farely this were a very ſtrange and prepoſterous Col J- & i 


Hiero. Franc.in 


lection (f ): For what are words but Meſſengers of in. 
mens Minds (g ) ? And wherefore ſerve Tongues, but (-) Hear. Boic. 


ro exprels mens meanings (+)? Indeed if this meaning 5. $,uki. oe. 
tra. col. 1. Surama Hoſtienſ. Tit. de Matrimonio F. qualiter col. 7. (a) De petitione principis 
ſuccin# Oldendorp. Topic. legal. cod. loco. {(e) Lib.2. cont, Matrimonil.conhl-ibidem 29.nv. 

' 28. quod velim videas DD. in c. Tua. de Sponſal. extra. Baldus in L.f non Cenvitij C.de Injuriis. 
(f) L labeo F- cxterun. de Suppel. leg- ff, Bald. ubi ſupra. Bracheus in rub. de Verb. Sign. ff. n.25 
&.n. 18. & n. 24 (&) Alcat. in Rub.de Verb. Sig. ff. in prine. (6) Alciar.& Bracheusin , 
d. Rub. de Verb. Stg. ille. n 1. iſte. n. 2. & n. 24+ Ruckerus, cujus conkl. extant jaJib. 2.confil. ma- 


trimonial, & elt conlilium ibidem 2 9 ma. 29-86 & 
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of the Parties may appear, namely, That they did in- 
' tend to Contratt Matrimony, then although the words 
| import fo more but Spouſals de futuro , the Contratt is 
(s) Henr. Boic. 11, lefs than Matrimony ( # ) ;/bur when this meanning 


in Cc. per tuas- 
col: 1.de Spon- doth not appear, then, howloever the Rude and Vu 
ard , and ſpeak ord 


fal. extra Card. {Ort do often abuſe their 
= — we mult be direted by the Texr , which faith, Non a- 
ma Angel.verb. /ifer 4 ſignificatione v2rborum recedi oportet, quam. fi mani- 
Matrimonium #e/2.,4 fit alind ſenfiſſe proferentem (k) : We muſt not @- 
(h ) as therwiſe depart from the ſignification of yords, bur in 
rer. f. de leg.3- caſe it be manifeſt, that the Speaker meant otherwile. 
—» ep rac And to the ſame effect is it which Panormitan writeth, 
Sig.ff. nu.25. in theſe words, Nota contra Ruſticos , qui poſt perfetum 
Contralkum, dicunt ſe non concepiſſe vim verborum, debent 
eadem verba habere ſuam vim & proprietatem , ſecundum 
Faris Diſpofitionem , nec excuſat contrahentem Juris 1gno- * 
rantia, unde ft alter contrahentium diceret, quod credebat 
contrahere per illa verba Spenſalia , & non Matrimonium, 
vel & contra, non eſt fibj acquieſcendum , ſed accipientur 
(1) Panor. in c. verba ſecundum reftum & werum intelleflum (1) : 
ya ne Fa Note againſt Ruſticks, which. after a perfe&t Contra 
era» n. 4.Cave. ay, they did not conceive the force of the words ; for 
per d. cohfil. their words ought to enjoy their force and propriety ac- _ 
vis: cording to the diſpoſition of Law ; neither doth Igno- 
conſil.1, vol.2. rance of Law excuſe the Party contraQting ; 'whereup- 
on if the one Party ſhould fay that he did intend to 
contract Spouſals, and not Matrimony ; or contrariwiſe 
(that is to ſay, Matrimony and not Spouſals) it is not 
to be yielded ynto him, but the words ſhall be taken 
according to their right and true underſtanding. Here 
I might alſo add that notable ſaying of noble Baldus , 
of whom for his Univerſal Knowledge in every thing , 
it is recorded (to his immortal Commendation) quod ni- 
hil ignoravit,that he was ignorant of nothing ; his words 
are ſhort,but ſharp ; Ruſt icus debet ire ad Cruitatem © 
/ Conſtlto, 


Spouſals de fururo re cont 


ro lignis , alias non excuſatur 
Country man ought to re- ©) Pald- in 1, 
pair to-the City for Counſel, as to the Wood 


Conſilio, ficut ad ron 


= - 


Juris ignoran- 
W- tive. C. qui ad- 


cl, otherwiſe he is not excuſed through Ignorance of mitti. «. » 
(o) lano, inc, 
ex literis. cl. 1, 


Law (9). - But leſt this Anſwer may {cem more ſharp 
than ſhorr, I will endeayour to fatisfic their rough hu- c $ponC. excra, 
mour by ſome milder means than by ſtiff Authority , 
yet not betraying the Truth. Know therefore , thar 
theſe Diſtinions berwixt words of the preſent and fi 
ture time, and likewiſe betwixt words ſigni 


r from the 


beginning and execution of any Act, are ſo 
nature and property of Snares and Gynns, whereby to 
catch or entrap any Man at advantage againſt his mcan- 
ing, or to incumber his Conſcience with ſubrilty , thar 
on the contrary, they may well be compared unto the 
Thred which -riade gave unto 7he/eus ; for as with- 
out thar Thred he could never have. eſcaped out of 
that endleſs Labyrinth , wherein were ſo many difh- 
cult Turnings and intricate Returnings , and Windings 
to and fro innumerable, and bur one only Our-gate ; 
{o withour Diſtinions it is impollible to eſcape out of 
the confuſed Maze of ſuch intricate Queſtions and infi- 
nite Errors, amongſt the which there is bur one only (4) Aiciae.tib.e, 
Truth : By Diſtin@ions we diſcern the Scent and Foot- 4 VerbSignit 
ſteps (as it were) of cach Man's purpoſe and intenr 
thereby, like Blood-hounds, we are tau | 
Center of each Man's thought (p), 
ſo far as it is poſſible with Human Induſtry , though 
the way be never fo intricate : By Diſtin&tions arc am- fopra. L. apud 
Iguous Queſtions reſolved, confuſed Matters ſeparated, 


hunt out the very 


God himſelf, as without 
and ſenſe of Scriptures cannot be atrained (r): N 
IK 


fol.(lib.mei) 49. 
» Mantic. de con- 
jeRur.ultim. 
volune. lib.s$. 
Tit. 3.n 9. 
(9) Alciat. ubi 


C. de furtis, & 


ibi DD. 


$ Yariable diſcerned, and dark and obſcure Enig- () Diftingue | 
ma's cleared and made bright (9). By Diſtinhions we _—_ 
apprehend the true meaning, not of Men only, but of g,;2:we, Barr: 


wh ing Bald & alii i 
hich the true meaning ner -grs 


® furtis. 


wy j 


O—_ 
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without Diſtin&tions neither the Law , ncither the Go- 
ſpel, can ſtand or be defended from Contrariety , I 
: had almoſt ſaid from Falſity (s). Hence it is, that Dis 
4xoe—M ſtinftions are rermed ( of ſome ) the next Neighbours 
fol. 49. of Truth (7? ), being skilful and faithful Guides where- 
(4 Mantic.d& by, Men eſcape the Erroncous By-paths of Falſe Opi- 

__; nions, and are, at the leaſt , brought unto the 
z.Tir.z. n.9. Where Truth is ſecretly ſeatcd.( «) : Wherefore ſeeing: 
ADD zz the uſe of DiſtinRions is ſo neceſſary , as thereby we 
1 apud. are directed to the Truth of cach Man's ing, 
: whos os SES Ot.” hiv can we wich 
Conſcience againſt Diſtintions , unleſs ' we 
are able ro ſhew this meaning, whereby we diſcern 
Mens Conſciences and the ſecret meanings of the Parties, 
by other more certain means than by a ſimple Argument, 
drawn from the ſimplicity of the Perſons contracting : 
For what a ſimple Argument, and how unworthy ſuch 
\ Patrons is this, The Partics are ſimple or ignorant Per- 
fons which did Contra&t by theſe words | / will take 
thee, &c.) Ergo, they did intend to Contratt Matrimony, 
and not Spouſals de futuro;. what clfe-(in God's Name) 
- this but: principium petere, & ignotum per ignotius pro- 

are ? % 
x0. There remaineth yet one doubt to be abſolved 
which is this. When the partics do Contra by theſe 
words |[ 7 wif{ take thee to my Wife] and [ I wilt take thee 
to my. Husband, &. ] not expreſſing the time when , 
is it not all oneas if cither of them had faid [7 do tate], 
| ſkteing when no day is expreſſed , the thing promiſed or 
(x) Ola, AM covenanted is to be done preſently (x). 


Topic. legal. 11. I Anſwer, the part _—_— bound {> far 
— forth as: the weak Bond of Spo de futuro:can tye 
L. In omnibus 


—_— Reg. Jur: f. Inſtit: de. yerb. oblig. F, omais Stipulatio. L. cedere. diem. de Verb. 


them 


« "RI # 
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them (y) ; bus they are not atall ryed with thar indi(ſo- 9) Sunnis Ho- 
luble knor or Bo of Matrimony , becauſe as yet they Sponlal $, quis 
have not Contrafted Matrimony (z) , for each ſeveral « cfedu. 
Contra& doth bring forth a ſeveral Bond or Obligatt- * Pa-et<- 
on , whereof it is the Mother (a); So long then as the & Sportal. ex- 
Mother ( that is the Contra&t ) is _—_ , to tra & ibi Pa- 
the Daughter , ( that is the Bond or Obligation ) mult {;'+.,, gw. 
needs be unborn. Thele things conſidered ,I conclude , lati Cauſa, - 
That itis not all oneto fay [7 wi/l take thee ro my Wife) olieurefiedus, 
and [ / do take thee to my Wife ); And that by the Form rare. loco 74 
of words , [ / will take thee , &c. ] Spouſals de fu- Cauli. 


turo and not de pane are Contracted ; which Con- © 31um 


cluſion notwi ing as it is diverſly enlarged , ſo #«n{ bi 
on the contrary it is reſtrained in divers Caſes. ann = 


12. The Firſt Ampliation is colleted out of the a&ion. & ov- 
Premiſles , that is to fay, albeir the parties contracted lig. f Con- | 
be rude and ſimple perſons, yertheſe words [ 7 will take ***: Obligate 
thee, &c.) import no more but Spouſals de futuro (b) , ron incor 
unleſs ic be otherwiſe proved that they did intend to <icimus. | 
Contract Spoulals de preſenti (c). __ - roy. 

13. The Second Ampliation is, albeit the Parties in- de Spoacal. ex- 
ſtead of the Verb [ volo, 7 wif? ] do uſe the Verb [ pro- 2+ 
mitto, (d) I promiſe ] or the Verb [ Pace (e), it pleaſeth (ines. Care, 


or liketh me | or | contentus ſum (f),l am content |; where- (4) Summa Ro- 
fell. verb, Ma- 


fore if the parties reſpetively tay [ / promiſe to take © 

thee , or fo hn to \_ thee, or 1 am content to s rar re 

take thee , &c.. ] theſe words or phraſes import no more <vil marr. 

than [ Yolo accipere te , Ge. I wil take thee, Ge. (g) }. p 44s "ij 
(e) Pagor.in.c. 


ex literis. el. 1. de Spenſal. extra. n. 5.& ibi Prape( n- 6. inprinc. (f) Lib. ;. coufil. matri 
Conkfil ibidem. &©o. nu. 16. (g) Panor. & Prepol. in d.c. cx literis lib. r, Confil, mar. com 


GL ibid. 60. nu. 16. 


14. The Third Ampliation is , thar albeit the Parties 
do confirm the Contract with an Oath , yet the ſame 
Contrat being made by the words aforclaid , the na- 

| K 2 ture 


\ 


- 
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(h) crequiſivit. ryre thereof is not altered (hb). And therefore if the 
ore umg Parties fay , | 7 give thee my- Faith and Troth to Marry 
Trad. deSpon-, thee (z), or 1 ſwear unto thee to take thee to my Wife, 
fal.prima parte. y- ] this is but Spouſals de futuro (+). 
LS Gon. 15. The Fourth Ampliation is this ,- namely when ci- 
filaarrim.Con- ther party doth ſay [ promitto tibi Matrimontum , 1 do 
ul, icem-60: promiſe thee Marriage ] for this is no more but Spou- 
'V(#) Corar. fals de futuro (7) ; nor is it all one to fay [ 7 do promiſe 
) 20 Spot- Matrimony ] and | 1 do Contratt Matrimony ] no more than 
me bs ping it is all one to fay | / will Marry ] and [ 7 do Mar- 
Od) Heming. xy (m) ]. | 
Cone. joer. 16, TheFifth Ampliation is when Children are Mar- 
monial.lib.z. ried together , for albeir they uſe words of the 
Conlil. idide. Hreſent time, aS[ 7 do take thee , Oc.) yer by Interpre- 


2. nu.6 


(>) Eca cont. tation of Law thele are no more bur Spouſals de fu- 
gt nd p preg Sixth Ampliation ten afrer th G 

= ed 17. The $1 mbpliation 1s , W er the ſpeak- 
bf der Gem ing of ſuch words as induce Spoufals de futuro, the par- 
& Franc. ties do add other words , which otherwiſe of themſelves 
- - nr py induce Spouſals de preſenti”; for Example. The ohe 
prine-n. 7. Pa- party faith[ 1 do promiſe that Þ will Marry thee ,, and 
nor. in © ® 7 1r3/l hold thee for my Lawfu! Wife }, and the other 


—— - 69s © party anſwereth, and [ / promiſe that I will Marry thee, 


Roſella. verb. aud 7 will hold thee for my lawful FHusband (o)]. Which 
Marrmonum words [ and 7 will hold thee, Ec. ] being uttered alone, 


—regrag induce Matrimony (p) ; but here they are reſtrained by 
Matrimonium. rhe words foregoing (g), Which are 'to be regarded as 


» Q. 9, n. . . . 
+ dub eel Principal, and the words following, as acceſlary ; and 
rrimonial.Con- {O in this inſtance they induce no more , but Spouſals 
fil. ibidem. $3, 
. 25. 
(p) Covar. Traft. de Sponſal. Secunda parte , C. 4. $. 1. n. 4. Panor. in c. veniens' e&. 2. Ge 
Sponſal. extra. n. 3. & in c. ex parte cod. Tit. n. 7. Prapol. in c. ex literis el. 1, de Spoalal. ex- 
tra. nu, 6. in fin, (q) Parior. inc, ex parte deſponl. extra. n. 7. Arg. 1. ultim. $. cui dulcia 
f. de Tritic, vin. et cl. legat. Alex, con, 152, vol. 5. lib 1, conlil. matring. conlil. 83, 
N. 1Cs F 


de 


\ 


In 
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de futuro 7), according to the nature of the former (r) Specul. in. 
= Til M hee, & wy 21 

- Roſela. & 
Summa Silveſtr. ubi ſapra lib. 1. confil. matrim. conkl. Ibidem. 83. n. 25. Alex. conkfil, 152, 
vol. 5, n; 5. Menoch. de preſump. lib. 3, preſump. 3. u. 4. Rom. ſingul. 338. 


18. The Seventh Ampliation is when the parties do 
uſe theſe or the like words, | 7 will take no other Wo- 
man to my Wife but thee, and I will take no other Man 
to mfr 16. but thee (s)] , for it is in effe as if he (/) Alexconſ. 
or ſhe had faid | / wil tak thee and no other (?)], how- "IT Yue 
beir this Ampliation doth not paſs withour difficulty, as confil.marrim. 
hereafter more fully ſhall appear (#). co 

19. The Eighth Ampliation is , that if either Party (:) 5:quaew 
do not repeat the fame words , viz. the one of them *** 4:# (nif] 
ſaying, [ 7 will Marry thee, or 7 will take thee to my Wife , ae. a-p4 
or / will Contraft Matrimony with thee , Wc. ] The o- ſta price & 
ther anſivering [ / am content , or 1 am pleaſed , Sc.) _ ExCEþ= 
hereby are Spoufals de fataro Contracted (x) , as fro 3% 
both parties had uſed the ſelf fame words. L.2.$ findf.de 

20. The Ninth Ampliation is,that albeit che one party —_ 
uſe no words art all, bur ſignifie his or her conſent by C. de Trance. 
fome Signs, as if the one party ſay | / do promiſe to* =d. 
Marry thee , and if thou be content to Marry me, then _ pra 


kiſs ms, or giv? me thy hand]; Whereupon the other <onvl.52. u.2. 


party kiſfing or giving hand accordingly-, Spouſals are P3971. 
thereby Contracted ( y). 4 G) _— 
21. The Tenth Ampliation is, that Spoufals are © Sponfal. ex- 


fomerimes - Comracted without expreſs mention. of f- nor. & Propel 


ture Marriage , or taking to Husband and Wife , Wc. () Henr. Boic. 
viz. when the parties murually uſe theſe words|[ /wil/ © Tux de 


. Spon{al. extra 

receive thee fer my own (2)]. KO 
= Hs , co.11l.Matrime, }_ 
conlil. ibidem. 2 4. 1-5. Surnma Silveſtrin. verb. Mzatr. 2. n. $8. Summa. Angelic. verb. Matrimo- 
nium. el. 2, q. 4 in fi, (z) c. pen. de Sponſal. extra. F. verum. dec. confil. 36% 


2» 


22. Ft: 


a 


Sl 
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(4) Boer.confil. 2.2, Finally, if a Man, taking a Woman by the hand, 
oo agg do fay — , (1 give thee my Faith that I will take 
verb. Spouſal. thee to my Wife ] albeir the Woman fay nothing, yet 
in proc, Sum- i$ the Man bound to Marry her if ſhe will ; bur the 
n19. Woman is not to be compelled if ſhe will not (a), un- 
(2) SummaRo- leſs it be proved at leaſt by ſome Sign, that the Wo- 
Addie. ad #0. Man did conſent ; as if there were ſome Treatiſe before 
Rs -w Spouſals _ - *41=—ar_y —_ _ ; or if ſhe 
— In uired, did willingly give” her to receive 
xp gon his oa. e (4); Where 1 fd that the Man is tyed if 
d.conſ.,0.n22. the Woman will, albeit ſhe {aid nothing (c), that is true, 
And; Bard. , if ſhe will immediately after the Contract , otherwiſe 
(c) Silveſtr. Pri- it iS not in her power ards. 
23. The Firſt Limitation of the former Rule is, when 
pearcth that the Partics did intend to Contrat 
mony ; For albeit the words import no more bur 
Hotent, Tit Spouſals Je futuro, of their own Narure ; yet by reaſon 
C.qualiter.col.7.Oof the intent and ' preſent Conſent ( which alone is 
m__ Argel-ſufficient) Matrimony is thereby Contrated (4). This 
nun.d.2n.13, Limitation is very General , the reſt are more ſpecial, 
Hear. Boic.in . and do help to declare this intent ing. 
—_ _ 24. The Second Limitation is, when the Contract is 
x.lib 1.conkl. Made by kay $9 eggs and Anſwer , for then - 
Marrim.conlil. the Anſwer being made celiberately by this Word [vols] 
(+)Corar. xg. 1 will, doth induce Matrimony (e) ; Albeit the other 
com. de Spon- Verb hath relation to the beginning , not the Execution 
a ones , Of Matrimony; for Example. Man demanding of 
n'Ps Pare ini. the Woman whether ſhe will rake him to her Husband, 
geric.f. de ac- ſhe anſwereth [| [mi] : And the Woman likewiſe de- 
guir: nzred. ... manding whether he will take herto his Wife, he an- 
vieleftione.#, ſwereth [ 7 wil], in this Caſe Matrimony and not Spou- 


de leg ut; fal$is Contracted (f) 


Supra. Prepoſ. 


* Inc. ex literis el. 1. de Sponſal. extra col.2. Verſ.& cum hac diſt. lib. 2.confil. matr. confil. didem 


7.0. 4. Verf. quod fi. ex interrogatioen. Menoch. de Arb. Jud. lib, 2. centur.s. caf.496.n.31 qui re- 
fert hoc procedere fatta interrogatione ab ipſis contrahen. ſecus fi al alter, 


Spouſals de tuturo are contrafted. . 71 
25. The third Limitation is , when the Contract is 
made after Treatiſe of Matrimony to be had -betwixt, 
= Partics (g); in which Caſe,by theſe words {7 wil mar- QC Cardinal.in 
y thee, or 1 will take thee to my Wife, Gc.] Matrimony 5 ns 


. 9-20, 


is induced ($). Corar. Epi 

26. The foyjth Limitation is , When as over and a-© Sponkal. ſe 
bove the words, there is an Accumulation of ſome Act ,;; oo 
| joyned therewithal, whereby thoſe Spouſals do paſs into DD. in 1. & quis 
Matrimony ( +). For Example : The” Partics faying nie = 
[ I will Contraft Matrimony with thee, &c.] by by Adde Sanchez. 
the Man delivereth ro the Womaw a Ring , and doth TraideMarri- 
put it on her fourth Finger; hereby the Contratt is Diſs. named 
.preſumed Matrimonial ( & ); howbeit this Concluſion fl. 53. 
is not very ſound (1) : Wherefore it will be requiſite {) =rdiml& 
that thou rake the pains to read what I have hereafter ty. x. coogt 
written , of Subarration , or Giving and Receiving a marr. cond. ;- 

. bidem +N. R 
Ring (w). ge Ripa. in, 

it. de a 

& Matrimonio. reſp. 71+ ts. 1. biteIige 4+ firmato, nou de ſimplici traFatu. Joſ. & Imol. in L. $. 
_ = who de _ yp mY ZaC. in L-1. fy = cs 20 ae 
mari at1es, I llegat. 7. Allegart. . 
Annull traditie ſequatay werba, ad Cenſali ſolum apta, _ Annulus ſolum. denot at Sponſalis. 
Abb. in c. fin. de Spenſ. impub. n. 7. Parif. conlil, 69. n. 49. vol. 4. mf precedat Traftatus de 
Matrimonio contrahende. Paril. jbidew Adde Maſcard. Trat.de probat.concl. 1023. (m) infra $.15. 
Neta quod traftaiuy dibet ofſe firmatus, alias non attenditur, quad obſer 0101 in Cauſs inter Pratt 
& _ Ne «# quadam libro mearum Annotatiol.61. Adde, Sanchez. Tract. de Matrimonio, lib. 
1. Diſp. 18. a. 27+ 


27. The fifth Limitation is, When the Partics do uſe 
this word from henceforth ( # ) in the Contra; as (7 6) Papel th 
will from henceforth-take thee , @c.] for it is in effet, png © 
as if they had ſaid [7 do take thee, &c.] inducing .pre- ew nf ex 
ſent Conſent (0). (9)? =poſ "yy 


erederem dicendum, f dixerint [ emnine] te in conjugem accipere ole, Orc. Ripa ink Servi clefti- 
one , de leg. 1. in fin. d. 1. Adde Felin. ig c; ex parte, cl. 2. de offic. Deleg. quo hcitradit mij. . 


fegficationes bnjugs diffious | ommine}. 


28:The 


"i 4 


; By what Fomof words © 
"3 This fac Linnea © When by anos a 

of Speech the words igduce Matrimony ; for ;the pro- 

priety of words ought to give place ro the common uſe 
(p) Cardinal.in and acceptation thereof in this matrer ( p ) : If therefore 
Cs while the, Parties do fay [ 7 will marry. thee ., or 1 will 
in. fn. Covar. Contrat? Matrimony with thee , Gc: ] it- be the uſe and 
Ce.0e 30> cuſtom of that place by theſe words to Contract Marri: 
parte, c.4. $.1, MONY (although the words of their own nature induce 
n- 4. Przpol. no more than Spouſals) indiffoluble Matrimony is there- 
ri 61 5.vers, BY contraRted (g). 
Rem miſs com- | { 
munis. A 2. Conſil. matr. conhil. ibigem 1. n. 2, (9) DD. in d.c. ex lireris, & inc..ex 
Pres. h Beans goary, Jacob. Leonif, inter conlil. matrimonial. lib. 1. confil. ibidem 5 2. qued o- 
nipo velim te widere, 0] 


29. The ſeventh Limitation is, When it is doubtful 
whether the words uttered by the Partics import 
Spoulals de futuro or Matrimony , bcing apt and indif- 


ferent, by reaſon of the double ſenſe thereof , to ſigni- 
fie either the one or the other. In which Caſe , that 
(r) Prepoſ.in c. Senſe is to be received which maketh tor Matrimeny (7), 
ex parte, n. 6. unleſs it be in prejudice of a ſecond Avon undoubr- 


Son of (s), or unleſs the former Contradt he clandeſtine or 


confil. matr. ſecret (t ); or unleſs theſe doubrful words do follow 


_ 7 other words, which, without doubt import no more bur 
» Is ©. . 


in c. vltim. de Spouſals de fi wruro (#). 


Reg. Jud. extra. 

Menoch, de ons. lib. 3. prazſump. 3. in fin. ( t) Inno. in c. ;Ilud de prefump. extra. 
facit deci. lof q. 1 72. Paul. Mcrenda, inter conhl. matrim. lib. 1. conkl. ibidem $6.n. 35. 
Menoch. de preſump. lib. 3. prafump. 1,0 31, 32+ (7) Dioni, Franciſ. inter conlil. ma- 
trim» lib. 1. conkil, ibidem. 49. n. 2. & 3. & confib 60. n. 2t. Covar. Traft. de Sponſal. ſecunda 
parte, c. 6. in princ. n. 11. Panor. in c. cum Inhibitio. de clandeſtin. de Sponſal. extra. n. 6. & in 
C. 2, cod. Tit. in fin. Schneidwin. Traft. de Nuptiis, fol. 24. («) Galat. iater conſil. matri- 
monial, libs 1, confil, ibidem 83. nu» 23, 24, 25. 


30. The 


- 
W <li ct  O —_— OC... tt. ——_—— a _- —_— 
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"76. The cighth Limitanion is, When the words do f@- = 

vour of the Execution of Marriage, as [ 7 will have thee 

for my Wife, &c.(x)} 15) ace 
hoy hoe cn outl bp ha pn an hk 

ter they have con e ve DD. 

nal Kno the former Cog- 


—— 


tract doth pals , — b imerrnon of Law 
ae hy 
pr rn Ay ny 2 


SECT. Xx. 
By what! Forw of "Words Spmſals. de 
' preſeriti (Being'%in a} Aeatri. 


_ mony) are contratted, 


* > 


I. \ \ TE muſt neither forger the two former Diſtin- 

Cons, viz. That of words uſed in contract- 

ing Spouſals ; ſome are of the preſent tin) of the 

(») fopra. $. future time(a). And Secondly, That ſome words 
prox. c. i inter aye relation to the entrance or beginning, and ſome to 


_ Tacks the end or execution of Marriage (5): The Examples 
(+) Panor. Prz- whereof arc before deliverd : Whercunto ir may now, 
po & alii i Thirdly be added, That ſome words have reſpe&t nei- 


Spontal. xs. ther to the Fogznning nor to the ending, nor to any Ac- 
- wb dg cident, bur to the Subſtance of the At; as | 7 will be 
peinc. lid. he: thy Huband, &c.(d)): From which three Diſtinftions 
eoafl.. Matri- flow three ſeveral Concluſions , yet tending to one and 


mon. coulil. ily- . 

Jer 60, & 1, the ſame end : Which are thelc. 

2. conlal. 17. ' 

(c) fopra. F. prox. (&d) Summa Silveſtrin. verb. matrimon. 2:9..9- Ferret. confil. 38 x. n. 10, 
Hd. 1. conGl. matrimonial. coufil. ibidem $4. n. 25. DD. in L. Servi cleStione f. de leg. 1. & ibi 


Rigg 2, 48. Mengch. de praſump. lib. 3. preſumy, 3. D. 5+ 


2. The firſt Concluſion is, That when the Parties do 

Contract Spouſals by words of preſent time ; as, [7 take 

{<)c. pen. d& #hee tomy Wife (e)) or | 7 hold thee for my Wife (f )] 
—— [ thou art my Wife (g) } or [7 conſent unto thee , as my 


de prefump. hb. 3. « 3. N. (f) Summa Angel. verb. matrimon. 2, n. 13. Abbas, 
he vaie.d rm wacky ee ine Froſt 6 earls mann hl 6 


Wife 


By what Form of | ends,” &c. | 
Je Ver hhuautiddice fray SIO Donkin Bycheckind (b) Spout 


hires £eſenti (&) ; which kind of er (as I pho 

have often ) afe in Truch and Sultace ery {7k 
Matrimony indiſloluble (7). 2) vide DD. 
e& 1. & in c.. ex parte & in. & inter. ds SponC exera. Mrnach. Tix.de yuadiing. 1.3 pea 
J-. (7) ſupra. $. 4.c. conjux. c. cum initiat. 2.7. q. 2+ C & inter de Sponſ. extra. & ibiDDAib, 
2. conf], mar 7 con. bicern 1.4. n. 2. Melchior, Kling, Tra. Ge ca. Mitrmonil. ol. in ft 


Papor, & Felin. in Rub. de Sponial. extra. 


3. The ſecond Concluſion is, That when the Bernice 


contracting Spoulals, do uſe fuch words -of the future 
_ as a. relation to the end or execution of Marri- 
as [7 will bave thee for my Wife (m)] or [1 will & 
bs bk for my Wife (»)) or [1 will entreat thee as wy tr. & ibi Pa. 
Wife (o)] or | I will provide for thee as my Wife ( p ) ] 2+ Poic. & 
or [/ will keep my Faith unto thee as my Wife (0) + here. Fr cm 
by (like as by words of the nt time) are Spoulals — in 4. 
e preſenti contracted (r) ; which Concluſion 1s * Abcir O—_ 
of ſome) —__ to of the ancient fmprtid. 3, 
Writers (? ), whoſe ſtrongeſt Reaſon is , becauſe , us ms 3A-3- 


inc oa 


alt couſequens , elle videtur & antecedens , he which 22 Le. ah 
granteth the Conſequent, or that which tollowerh , is Sponſil. exza. 


before («) : For how can he ruly have or bold 3: oe 08 
as his Wife, which is not firſt his Wite (x ), no Silveſtrin. verd. 


matrimo.2. ny 
(v) Prepoſiin d. c. ex lireriz.n. 6. Mel. hior. Kling. TraQ. & Cauſ. Marrimonial. fol. 6. ( p) Hes 
ftienſ. m c- ex parte de Spenſal. extra. Specul. hb. 4. in Rub. de Sponſal. n. 6. Melchior Kling. ubi 
fupra. Surnma verb, Matrimanium 2.n. 9. (9) Panor. in d. c. cx parte, n. 2. & 3.& 
ibi Praepo(. Specul. & Kling. ubi ſfapra. (*) DD. in c. ex liceris. & in c. ex parte. de Spotiſex- 
tra. Menoch. de pratfump. lib. 3. pracſump. 3. (+) Mag. Sent.. 4. Senvent. Diſtin®t. 28, c. 2. de 
matr- Hadr.q. 1 3. Corar. Tra.de Sponſal. ſecunda parte, c. 4.4. 1..n. 5. Molin. in Addit.ad Dec. 
in c. juravit- de proba. extra. Alciat. in 1. Actiorſe. C. de tranſatt. n. 28. (t) Jo. And. Car- 
* dinal. Floren. Panor. & Prapol. in c. ex literis. el. 1. de Sponſ. extra. Auguſt. Perojus. q. 6. Ema- 
_ nuel Soarez. lib. recep. ſentent. verb. matrim. n- 91. Vivius Theſaur. com. op. verb. matrimoniurr. 
int fn. qworuns epinrenenm communitey receptam f atetur. Covar, Tratt. de Spond. ſecunda parte, c. 
4- F. 1. 0.5. «rt ipſe ab eadem recedat. (s) Panor. in d. c. ex parte. n. 3. Prapoſ. in 6. c.cx 
WKeris- 11. 6. -(z) Patwr. in d-v.extiteris. 1. 5. in fro. | 
L 2 more 
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w—_ 
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more than a Man can have or hold Tenements or He- 
reditaments by any Deed, unleſs there be a Concedimus 
before the Habendam : Or how can he properly intreat 
her as his Wife, or provide for her as his Wik.or kee 
| _ his Faith unto her as his Wife, which is not- his Wi 

9) Preper > before (y ) 2 no more than it is poſſible that there 


d. c. cx literis. 


foreg 
(+) Oldendvep. Wherefore like as by confeſſing the Effect we grant the 
ry _ Cauſe; fo by promiſing the end, weare preſuppoſed to 


firſt Leſſon, I mean the Promike of Taking , Contrat- 

ing, Eſpouſing, or Marrying , which words do fayour 
(«) DD. in c. only of 'the beginning or entrance into Matrimony (a). 
ex _ = © 4. Othersneverthelels, as well Divincs (4) as Law- 
oe Pet extra. Vers (c),Men withour all controverſie, excellently learn- 
(5) Magitr.in ed, and of ſharp Judgments, are of another Opinion , 
4. Semen. *:. contending earneſtly, That by theſe words, [7 will hap: 
% marrim. Ha- thee] or [7 will bod thee for s Wife,&c.] Spouſals on- 
dra..." ly de futurp are contracted; atiirming,that as by words 
& ©:£>0n. Of preſent time Spouſals de preſenti, ſo by words of 
fal parte ſe- future time Spouſals de futwro are contrated, without a> 
n+ 3 ny ſuch Diſtin&tion as is above recited, of the beginning 
ki. ad Dec. OF eFecution of the AR ; and thar Spoulals de % 9 
in, c.Juravit © are not contracted by any other words than ſuch as do 
probat. 2" clearly, neceſlarily, and fteriouſly infer-and conchude pre- 
Alciat. n , 
Abtions C: > ſent and perfect Conſent (a), 
T nul. 


L. 
(s) Magiſtr, Cover. & Molin. ubi ſupra.. 


5. And here (by the way) we may note the contra- 
gicty and extremity .of Opinions amongſt the Lens 
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he thn apobie. 00. Ginn Aol; of IS 
reſent and future time (e) , eſteeming that it is all one (+) Martin. 
la Va ro jp [1 will take thee to my Wife) and [7 do trill 
take thee to my Wife | as yy Tg in the former Para- trimon. 
graph (f): Bur now theſe are ſo far from cog; Sadtets. 
ing the Natures or Effects of thoſe Terms [ 7 will <7 

take) and [ 7 do take, &c.) that on the contrary , they Frigeus «e 
will not at any hand admit words of the future time to COONS 
have the force of preſent time, or to induce Spouſals de jur. civil. He- 

preſenti, albeit the ſame words have reſpect to the end _—4_— 
© or execution of the At (g). mac - 
Cf) ſupra. F. proxim. (z) Alciatus Covar, & Molin. cum Lombard. & Hadria. ubi ſupra... 


6. nn w__ how _ 
ous It iS , and how unw t tronage of 1uch (+5) ſupra. 6. 
Learned Writers, is already dicourſed (h). And here CER 
by order I ſhall deret the Error of this Opinion like- LIE 
wiſe, which thing I would gladly perform , becauſe it & cmſulnds 
ſeemerh to be new and ſingular, and to oppugnthe aui- © j«dicands 
cient and received Opinion (2 ). Nevertl dieſe, the fur- & anplefter- 
ther I enter into the Conſideration of the Controverſie, 4am fore per- 
the further I am from the Accompliſhment of my pur- po 
pole, the aged Walls and Fortrefles, that is to fay, the -ar n— 
Reaſons Ar nts wherewith this ancient Qpini- Co2tius.Tradt. . 
on is defended [Zemil more weak and feeble, 1o oo r\rm—gy—— ol 
they are unablc to re{iſt the force and freſh Aſſault of lnſpettione 2. 
the Adverſary, at leaſt in every point of Law : For (/ ra ypc? 
firſt and principally this Axiom, (ui vult conſequens quent Conſulss 
velle cenſetur antecedens (&), being the ſtrongeſt place w«/- Jo. Ol- 
of Defence, and the very Gates of the Caitle , wherein a Ka 
is placed.the greateſt Force, for rhe Maintenance of the (!ib. mei) 126. 
former Opinion, is by virtue of a ſtrong DiſtinRion (as * Tito! Eve. 


by the might of ſome Martial Engin ) in danger-to- be coaetone 
wolently burſt Opcn and captivated by the Adverlary, conſequentis.. 
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armed with this Tharp- Sentence ; Ego antem tmnc 'pre- 
ſemtem conſenſwm Conurio praſtitnm effe vpinor , quando 
ex verbis prolatts, Conſenſus is de preſenti meceſſarid fe- 
quitar ;, At in bac queſtione, is Conſenſus non ſequitur ne- 
cefſarid, igitur Matrimoniam non eft, Oc. nec obftat illa ra- 
tio, Qui enim valt id quod ſequi/ur, Cenſetnr omnino wvelle 
id quod permittitnr neceſſario ito tempore, quo conſequens 
. execution} trafdendam eft, nntle qui habet aliquam faemi- 
nam in axorem , attu promittit ſe cum illa Matrimonium 
contraxiſſe, non fic ille qui preſenti tempore attu now ha- 
Co Cora: a. 2*t, ſed habere promittit in future, Wc. (1). 1 amverily 
þ —qartka of Opinion ( ſaith he ) that preſent Conſent for Marri- 
cunda'parte. <- ave "is then performed , when as that preſent Conſent 
+3 -*5- doth neceſſarily follow of the words ſpoken: But in 
verſic. Ego au . 
rem. & verſe. This Queſtion, That Conſent doth 'not en 
nec obltat. Jow, therefore # is not Matrimony , nor doth that a- 
forclaid Reaſon withſtand ; for he which granteth thar 
which followeth, is preſumed, ar the utmolt, to grant 
that which is neceſlarily prcſuppoſed at that inſtanr 
Wwherem the Conſequent is to be put in Execution ; 
whereupon he which indeed hath any Woman to his 
Wife, promiſeth that he harh contrafted Matrimony 
with her ; but fo doth not he which aQually at this 
preſent hath not a Wife , but promiſeth that he will 
have hereafter, &c. By force of which DictinRion,the 
Gares of the former Axiom ſhew as if they were cleft 
aſunder, and ſet wide open, fo that we may Ive 
(m) Covar. wbi and underſtand, That an Amecedent is only then pre- 
. fopn.  ſippoſed, when the Conſequent is aftually executed (m), 
eels but not before ; like as the Cauſe is then juſtly preſu- 
1am conſurms- med, when as the Effe& is indeed really extant , and 
en? not before (1); and therefore whiles any man faith, 
| ſync: Jo. [ Habebo te in Uxorem,T will have thee to my Wife] (ſee- 
a. Topic. ing the Promiſe is not yer executed , but 1s to be per- 
4. formed hereafter). he is not yer preſumed to have taken 


| her 


A— 


ht. _— — = ———<— = —_ 4 — 
CO EnT 
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her to his Wife, or-to have: contracted Matrimony with 
her in the mean time ( 9). And hereby alſo ap oo Grape 
the Anſiver to the Queſtions formerly demanded , viz. ,Sen q 11. 
How can he have or hold her as: his Wife,which is nor 
fielt his Wike 2 &e. Whereunto it may- be cafily an- 
ſwered; That ro:heve, and to ho/d, and to- promiſe to 
have,. and to hold, is nor all ane (p) : For ay, thar Corr hi 
ſhe cannot truly and properly be had, held, entreared, pore wen 
kepr, or provided. for as Wite, which is not firſt his. in c. juravir. de 
Wife, of whom ſhe is fo bad, held, cntreated, kept an F7tet 
[9:4 pn (9); 2 yerily a Man may promiſe that” 9ud i his 
will liave her to hv 


Wife, which as yet is not his. *"%* [habebo 
Wiſe (7) : And alchough when a Man promiſeth tha :| en Fae 
he will haye: her, be preſently bound (5), yer is it ful-/* 9% in foru- 
ly anfwersd by Cevarravias, (uamvis fic promittens ſta- "9 vn = 
tim teneatur illams habere in uxorem , dum tamen non ha- 1tom alind ef 
bet, Matrimmiun non eff (t ). Although he which ſo <rabere, ali 


ud welle contra - 


ſeth be forthwith bound to have her for his Wife, ;;,,19.: cur 
yet whites he hath her not, it is not Matrimony. As for mat imonial 
the: Chapter Ex parte («) , which divers do urge in con- 2% biden: - 


firmatian of the common Opinion , it is retorted upon hs a. 


their own. pates ; for in the Caſe propoſed m that Chap- li. inc. exlice- 
ter it'is plain, that the Man did promiſe. ggod can ab eo —_ _ 


tempore pro Conjure teneret ( x ), That from that , time Spoutal. exera, 
he would. bold her for his Wife; whicls wards. { ab co 7) Corar. Haw 
tempore} fxom: that -tume do imply preſcur Conſent, and: uw fopre.. : 
conſoquantiy'induce Matrimony ( y.), albeg the words, (-) Panow-in 4. 
otherwiſe import no more bur Spoulals de futuro (z ). © ommi nie 

tv 3. & ibi Car- 
dinal. q. 1, @#) Covar. Traft. de Sponſal.- ferunda parte, c. 4. F. 1. n. 5. vers Trem-quamris. 
(«) c. ex parte'de Sponſal. extra. (x) Text. ind. c- ex parte.” (y) Molimin addit.ad Dew 
in c. Juravit. de prodar. extra. Covar. de Sponſ#l. parteſcrmmdn; c. 4. $ 1. 075. verſie, ex'quo ah 
Text.&c. Imo vero Martinus ita, qued nec per iſs erba (ab hoe tempore tenebo te'pro Conjage 
contrabitur Matrimon un, nift partes hoe 1mtenduns,” oe qu intentions (inquit ) conftare-pocdſt pe 
ſubſequenctobabit ationem, que ſequuta fuit imcaſu dc.ex parte, quo faite lhe reliquit can. Vita 
Martin. in Addit. ad Ho:tienf. Surwmam. Tit. de Sponſal. $. quor func Apecies livers 6. (a) Prev 
pol. in c. cx literis. el. 1, de Spoaſal, extra. n. 4. verb, Item nift ex verb. 


bt. emma 


And 
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And therefore if the Man ſay { 7 will from henceforch 
take thee to. my Wife,)} which words [7 will take thee to 
to my Wife) induce no more but -Spouſals de faturo; 
bur by force-of this word | from henceforth ] 

_ Matrimony is induced ; like as if he had faid C 7 do 
tag ag take thee for my Wife (a). ] And fo the Chapter Ex 
Inno. in c. ex Parte, is not of any ſuch'im , as many do ſur- 
parte de Spoaſ. miſe, Thus we may behold how the Foundations of 
_— that ancient Opinion are battered , the Gates opencd , 
and the Adyerlary entred ; and that the ſame which 
heretofore*ſo long triumphed in Peace, and hath been 

ſo highly advanced, and of ſo many honoured for the 

Truth, is now art laſt ſtrongly beſieged, hotly purſued, 

-*greatly diſtreſſed, and in danger to be captivated and 
condemned, as Falſe and Erroneous, (and it I ſhall not 

diſſemble) were it not that the Caſtle is berrer furniſhed 

with Men than Munition, I mean , if the Patrons and 

Favourers of this ancient Opinion, were not in number 

——_—_ almoſt Infinite (4), and their Power and Authogty far 
enſ. Anto. de More tcrrible (c), than their Reaſons or Arguments 


Con- 


—_— cc. 


Spouſals-de Preſent are contrated. "i 
© Confirmation of Matrimony (e) ;- for Tatius ef. pro Ma- (*) c. ulim. de 


trimonio quam contra Matrimonium pronunciare (f), it is £) cy 
more ſafe to Judge for Matrimony than again{t Matri- a1, mms fa- 
mony ; and leſs peril to joyn them which be free, than 7%7* Marmine- 
to ſeparate them which be bound (g }; the victory is like ws _ oP 
toreſt doubtful. And therefore in the mean time, it #Hoſtica 
were not far amiſs to be unſuſpected, ſaving tharthe flare p< 
of this Queſtion being plainly diſcoy and brought «e Cogna. $ 
almoſt to an Iſſue, ſome do perhaps expect that I ſhould wal. cx. 


give my Verdict therein, then, oft how {mall moment Foe nope 
ir is, I caſily grant in a matter of fo great moment ; opinio. Sed 

bur yer to fatisfie my Readers requeſt, and rather than "=" #* by 
I will be thought a Neuter , this is my preſent Reſolu- 9«d many 4 
tion. TraQ.de com. 


Op. lib. 3. caf; 

20, erudite de » 
hae re differemtem (f) c. licet ex quadam in fin. de teſtibus extra. & ibidem Panor. & in c. 
2. ce Cogna. Spirituali. exrra. n. 3. Coraf. lib. 4. miſcell, c. 4. in fin. (z' <. Licet. de te- 


ſtibus extra. in fin. c. haberur c. ſcripii. 27.9. 1+ 


7. That howſoever the ſingular Opinion doth fecm 
more probable or more ſuſtenrable in the very point of 
Law, in reſpe of the laſt, in regard of | habebit } which 
mult be referred to the furure tenſe only ; yet conſi- 
dering the phraſe of - our native Language , which doth 
admit no equivocation herein ; therefore I do conclude, 
when the parties do Contract themſelves by ſuch words | 
as may be referred, nbt only to the futere , bur to the | 
preſent time, as [ / will have thee, &c. ] which alſo,,  _ : 
have relation to the end and execution of Marriage oO ES 
This is Matrimony (þ) : For although | habebo, texebo, niſtz in c. ex 
traltabs , &c. which is, 1 will have , I will hold, I will 95= * hou 
entreat, &c, | be referred to the future time ; Yet [vol _ 
habere, wolo tenere, vols traftare, Ge. which is likewiſe, 
T7 will have , I will hold , I will entreat , is referred to 
the time preſent ; And although theſe words [ 7 wil 
have thee to my Wife , &c.] nes to the fu- 
rure 


J_ 
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rure time (as if the party had faid { habebo]) it is aque- 
tion whether they- induce Matrimony or Spouſal 
| Yer being referred to the time preſent, As.if the party 

()Panor.Pre- had (aid ( vols habere )it is no queſtion , for ought that 
Ro—_— F have read , burrheſe words. | vo/o habere te in uxorem) 
lirecse.1. & c. induce Matrimony (7) : Now then ſeeing whiles any Man 

faith [ 7 will have thee to my Wife) and [ 7 will have 
Ne thee to- my Husband } it may be underſtood { 7 will now 
il. matr. con- preſently hgve ] aſwell as C 7 will have hereafter (k) ]; in 
aj ividem- 1- this Caſe that Senſe is to be embraced , whereby Ma- 
(1) Anto. ds fr imony is advanced (/). . 
Burr. & DD.in $8, The Third Conclaſiorris all one in effect with the 
% 3pouſal. ex. ſecond , namely, that when the: parties ſhall Contract 
tra. Menochde themſelyes , by ſuch words , as do reſpect not any Ac- 
m_ 3- cident , but the Subſtance of the At. As [ Þ will be thy 
rain lib on. ZJusband }, and [7 will be thy Wife, &c. | hereby (even 
fil. marr.confil. as by words which have relation to the Execution of 
ividem. 8. the Act )- Spouſals de preſenti are contrated (m). 
rs ma 9. Out of thele three Concluſions I colle&t this ge- 
rim. $.2.19- neral rule , That when the parties do Contract Spouſals 
_ onto oe by words of preſent time , or by words of the future 
deleg. 1.n.18..27me , having relation to, the Execution or Subſtance. of 
Fewer. conid- Matrimony , hereby are Spouſals de preſenti Contra 
{n) Mcnoch Red (#). 
= A przſump.3. Panor.. & alij-in c. ex partg de Sponſal. extra. 


a 
—_— 


10. The Ampliations and hmitations of which rule 

are theſe : The firſt Ampliation is, that Albeir the words. 

Co) c:ex Tireris BE ambiguous , fuch as of their own nature inforce 
el.r. de Sponſal, neither Matrimony nor Spouſals , but by common uſe 
Cardinal ho of Speech-induce Matrimony , by theſe words true and 
And. ividem. PerieAt Matrimony is Contratted, aſwell as if the words 
Przpol. in d. c. were naturally and properly Matrimonial (o). Forexam- 
fa per. c. fn. PIE 3 the parties. Contrating uſe theſe words, [ 7 will 
de jud, extra. have thee for my Wife until the Earth cover who, 


—_— co — 
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for by theſc words (p), [ until the Earth cover mine (1) NT 
Eyes } is commonly underſtood until I be dead and ©... mma. 
| ;-and nor until the Earth cover mine Eyes , de Sponſ. 2. 
whiles I am yer alive (9) : So ir is if the Parties ay is 
[ I will not change thee for a better (r)), or thus, { nowe ſball nds. eo ters 
ſeparate us but death (5) ], or thus, [ Twill retain thee * 4. verb. ter- 
perpetually with me (t)], or thus, Lhere / take thee for mine ("pad , 
own («) ], with a thouſand like inſtances , wherein the poſ. & Corar. 
obſcurity or ambiguity of the Speech hindreth not, bur 5 prs. | X 
that the common and uſual acceptation thereof, doth c. #. fa 
inforce Matrimony (x) ; neither is it material whether Re. Jud. extra, 
the Man or the Woman ſpeak firlt (y). ar eyes 


verd. matrimo- 

nium. 2.0.10, 
verb. Quintum Melch'or Kling. TraQt. de cauf. Matrimon. fol. 6. Prepol. in c. ex parte de Spon- 
ſal. extra. n. $. (;) Melchior Kling. Trad. de cauf. Matrimonial. fol. 6. Moraldus tra. de 
Matrimonio. fol. 29. verſic. Sponſalia vero de preeſenti. (t) Gloſs in c. Solet. 3 2. 9. 2. Silveſtr, 
Prier, verb. Matrimonium. 2. n. 10. verb. ſexrum. lib. 2. conſfil. matrimon. Conſil. ibidem. 3 4. 
il. 3. (*) Panor. in c. Si inter. de Sponſal. extra. in fin. & ibi Prapoſ. n.2,& 3. (X) Vide 
DD. in c. cx literis. el. 1. c. ex parte. & in c- pen. de Sponſal. extra. & Specul. in Tit. de Sponſal. 
& Matrimonio. (y) Covar. Tradt. de Sponſal. 2. parte. c. 4. n. 6. dicit ramen honeftum effe 
ut famine prius interrogetur. Poeteſt emim ( inquit ) comingere , qudd famins hits 4 wire 
ut cum acciperet maritum , reſpenderet , Accige tw me privs in uxerem , & tunc demum Ego te 
evcipiam in virum ; Ac can wir cam expreſſe uxorem accepiſſet , poſſet ipſs famins illum irride. 
re, «c liberercſragari, 


11. Secondly , albeit the words of the Contra 
properly , or of their owa nature induce Spouſals- de 
futuro , as | I will take thee for my Wife, &c. ] Yetif 
by the Common uſe of Speech or Cuſtom of the place 
where the Parties do dwell , and were Contratted,, _ 
they infer Matrimony ; This being proved , the Con- © tom 
tract is of that force , Thar , if either party ſhould ibidem. 52. n. 
afterwards Solemnize Matrimony with ſome other per- j; = $44«- 
ſon , yet that ſecond Matrimony is unlawful, although werf $atis evi” 
it were confirmed by carnal knowledge , and procreati- «nts: lib, 2. 
on of Children (z). RD 
12. Thirdly , when as the words of the Contra@t are 1g. 
partly doubttul,-and partly undoubted ; As [ 7 will nor 
"ay M 2 Marry 


«© 
mrr_— 
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(a) Alcx.conll. Marry: any other Woman to my Wife ; and T do take thee 
lid.r.cong. for my Wife ,| Tc. ] howſoever theſe words of the Con- 
Marr. coalil. traCt [ 7-will not Marry any other Woman to my Wife) be 
gen. 52-2 doubtful and obſcure , inducing rather Spouſals than 
Sponſal. ſecun. Matrimony a) ; Neverrhele(s, foxaſmuch as the words 
<prec45- following are certain, and do'undoubredly'jmport Ma- 
| Deeint, Aa; trimony ; In this Caſe, the ambiguous words fretaſher 

one C. de” Are tepoges by the plain and certain words follow- 
Trank.n7- ing , and fo conſequently the partics are in this in- 
0p.eſſe com- Nance adjudged ro Contract Matrimony(4); Whereas on 
munem licet the contrary, if the former words had certainly induced 
- wee pup Spoulals, and the - words following Matrimony, but 
” parte de Sppa- Yet doubtfully , then the words following had received 
Nl. extra. 3: 7- their mterpretation of the words precedent , and fo had 


(6) Menoch. 


Tate pre. induced no more but Spouſals de futuro (c). 

ſimp. liv. 3. 11a; 

preziump. 3. n. 5. Jo. Baptiſt. Ferrerus confil. $6. Idem Menoch. conlik. 366. n. 436. verſ, quintus 
caſus. (2, Hoitienf. Abbas & Prepo. in c. ex parte de Sponſal. extra. Bom. ling. 338. Dec. in 
C. Juravit. de Sponſal. extra. Covar. Tract. de Sponſal. 2+ parte.c. 4- $-1. nu. 5. in fin. 


13. Fourthly , albzit he or ſhe had no meaning or 
intent to Contratt Matrimony ( for that perhaps the 
Mans purpoſe was no other bur to deceive the Woman, 
and procure her to yield ro his Luſt ) yer nevertheleſs, 
whereas the words of the Contratt being fuch as do 
import Matrimony , -the Judge is to give no Credit ro 
his or her proteſtation of any-finiſter-br ſophiſtical mean- 
ing , other than the natural propriety and uſual accep- 
(4) ReſtienC. in tation of the words do import (4) ; and therefore the 
c-<x Jireris el. words themſelves inducing Matrimony ,, the parties ſhall 
:: <5 be adjudged thereby ro have Contracted Matrimony (e), 
Panor, a6- although ( before God ) they be not Man, and Wite; for 
(9) ras yos he whuch is the - ſearcher of the heart doth well know 
en, & WM.” 
Panor. ubi ſupra. & Praxpoſ. ia dc. ex literis cod. Tit. lib. 2. confl. Matrimonial. confl. ibider 
3 7-249, 


- their 


= Spouſals dePrefſenti are contratted, & 


their deceit and defet of Mutual Conſent(f), without the f ) PO] z 
which , there can be no Matrimony (g);” and therefore , 1. a $poncu. 
in his ſight , they are not Man and Wife (4). But mor- exwz.ns. & 
ral Man cannot otherwiſe judge of Mens meanings , 5. ** © 
than by their ſayings (7) , fr the Tongue is the Meſlen- (g)c.Tuz nos.de 
zr of the heart (4); and although it ſomerimes delivers Sppnfil extra. 
a falſ; Meſſage, yet doth the Law accept it for true ery 
when as the Contrary doth not otherwiſe lawfully ap- Panorin &. c. 


pear (1). ex literis n. 


9. 

(:) c. Tua de 
Sponſal. extra. kh. tr. conſi!, matr. confil. 68: n. 9. *(Þ L. Labeo. F- cxterum. f. de ſupell, 
Legat. (/) prealteg. c. Tua nos. de Sponſal. extra. & ibi Panor. Prapoſ. & alij. lib.z+ coafil. 
matrim. cgalil. ibidem. C8. n. 9, 10+ Suveſty, Price. verb..cuatrim. &. 4..n. 1. 


14. Fifthly , albeit he or ſhe having Contracted Ma- 
trimony, whether ir be by words of the preſent time 


(m) , or by words of the future time, having, relation (a1. 4 ws. 
to the execution of Marriage (#), do afterwards Marry we. 2 


{ome other Perſon, yet is not the force of the former (+) c. ex parte. 


Contratt thereby abated ; bur the Party which {o Mar- TIE 


rizth anothzr Perſon ( the ſame Perſon being diſmitlled) 4. < 6 inte 
is to be compelled ro Efie the firſt Contratt (p).;, Which & <-ex parte 
Ampliation 1s undoubredly true , rhe Contra& being |." <m 


| n:.atr:imonial. 
made by words of the preſent time , as [ I take thee coniil.ibidem. 


to my Wife , and I take thee to my Husband (p) ]; but In —— 


being made by words of tlie future time , as [ 7 will $560. ox. 
have thee for my Wife ) and [| 1 will have thee for my «=. 


. (9) Covar. de 
Husband } , howſoeverthe fame words have. relation to Sponfal. forun- 


the executzon of Marriage , the Ampliation doth not. a: pane c. 4.5. 
paſs without difficulry (q) , as may appear by the for- '-*5- Molinz- 


merdifcourſe of the ſecond Concluſion , (r) unleſs the 1,25 ya 


parties had added ſome other words expreffing their vir. «de proter. 
preſear Conſent; as [ 7 wifl' from henceforth, ot. from 5 Mart: in 


this timg have thee to my Wife,” Gc. (s) 1. w_— Holtient 
Tit. de $ . 
C. quot ſunt ſpecies (#) Supra hoc ipſe. F. («) Nam trac efſemus in nid os 
parte de Sponſal. extra, : 


HSIG x5. Sixthly 


By what Form of words > 


15. Sixthly, albeir both the parties contraCting do 
not ufe the bas Amxary} rod but other words , yet of 
the ſame —_— ng preſent Conſent; As if 
the one of them ia C7 take thee to my Wife 1, or 

| [ 1 ſwear that from "boob forth I hold thee 74 my Wife }, 
(? - pa and the other anſwer C 7 am content (7) 1, or [ [oat hex: 
ibidem. 42.n.1. Fhee for my Flusband (a) ], here is indiſfoluble Martri- 
- Favor. in ef6 qony Contracted , as well as if this party had repeated 
prer.ce P22" the very fame words firſt uttered by "4 party (x). 
8 * Seventhly y , albeit the one party uſe no words at 
yo trout all, = ſignif _ —_ ent Content by Signs on- 
i [1 take thee to my Wife , 
efiring if = bhewiſe Biſe dof Sv me to thy Husband , 
to receive this Ring ], ſhe receiving the Ring , it is in 
. effect as if the had anſwered [ 7 do accept = for my 
-) DD.com- Ffusband (y)]. 


gen 
fal. extra, (y) Glofl. & DD. in e. it Gaiters ene. fame Alleg. 57. Bap- 
eſt, a Villalob, verb. Matrimonial. n. $7. Menoch. de pradump. lib. 3. prafump. 2. 


K+ 


17. Eightly CIS tho as a, aaa 
othe? do won tht ted of the Cratntt. bur. ſome 
third Perſon uncing the words ; As if he fay to 
the Man [. doſt thou take this Woman to thy Wife 2 |] _ 
he anſwer yea, or 7 do, or what elſe? ] and likewiſe tg 
the Woman [_ doſt thou take this Man to thy Husband ? } 
and ſhe anſwer [yea Jor[ / do ſo] orſ whatelſe? } it 
is of the fame asif the Parties themſelves had 
with their own Mouths pm words of 
the Contra , ahd ſaid reſpeQively | 7 take thee to my 

(x) Summa Wife ]and [. I take thee to my Hus , Gc. ] (z). And 
ng vo if the Parents of the Children Contra Matrimony in 


Matrimonium 
2. &. 10.Hoſti- 


eal. in c. Sponſam. de Sponlal, extra, lib. 1. $+ {i quis ita. & de verd. oblig. & ibi DD 
behalf 
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behalf of the Children ,, though the Children fay no — 
thing , yet being preſent and hearing the ſame , 


their ſilence is a jent proof of their Conſeng (a) © <1 .$ukim« 
and approbation. rim. 


ap ora 4 albeit the +—— vn et wg ra oeeel 
ther of their own natural fignification-, neither yet by 67 
common uſe and accepration conclude Matrimony (5) ſry pda 
Yet whereas the Parties do thereby intend to Contrat ht wh 
Matrimony , they are inſeparable Man and Wite (6), rependearts 
not only before God , but allo before Man ; incaſe their va p/aces] & 3 
meazing may lawfully appear (4). par > 
; talem mulic- 
rem ? vel [ placet tibi talir ? ] & ipſe dicat, {| volo vel placer } Boic. in: c. ex parte, de Sponge 
ſal. extra. (c) Henr. Boic. in d. c. ex parte- col. 1. (d) Nam que ad verbs attines-,. 
perum refert dummede de Conſenſus ap pareat. Boic. ubi ſupra. Summa Hottienf, Tir. de Matruns- 
nio. $. qualiter in fin. DD. in c.. Tux de Sponſal. cxtra. ; 


19. Tenthly , albeir there- be no Witneſſes of the- 
Contract , yer the Partics having verily, (though ſecret- 
ty ) . Contracted Matrimony , they are very Man and 
Wife before God (e) ; neither car: either of them with (9 wands, 
ſafe Conſcience Marry el{ewhete , fo long as the other condi. marr. 
party liveth ) (f); for proof is not of the Eſſence of Mar "*). ibidem.. 


trimony (2); and if it were , yet their Conſciences ſhall (i, 69. ,,. 
be as a thouſand Witneſſes before the Tribunal of the 4: 5. Everara. 


immortal God (b), though it be otherwiſe in the Judg- pn. 


ment of mortal Man (5). As after more at large appear- mg 
eth in the handling of Secret Contracts. Spool ex. 
Chad ts 


Hiero. Schorf. inter confil. Matrimon. lib. 2 confil. 24. n. 24. (þ) c. Cultod. & g. HD 
q-3- (CJ) c. Judicantem 30+ q.. 5. Everard. dit. confi. xi. 


20. The Eleventh Ampliation is , that albeit the 
Parties do not Contraft Matrimony together at one 
inſtant, by ſpeaking and anſwering immediately one 
after another ; a } 


t {ome good diſtance of time doth S. 


paſs,. 


By what Form of words 


pals, betwixt the promiſe of the one , and of the orher ; 
Nevertheleſs the Party whoſe promiſe is paſt , not ha- 
ving changed his or hcr mind , bur perſeyering ſtill in 
the ame Will, until the other Party have likewile pro- 
miſed , the Contra@ is of Equal force, as if the why 
both conſented rogether , by {peaking immediately one 
(k) Prepoſ.inc. afrer another + Marr (&) whether, or how long that 
ung Party whoſe promile 15 already palt ,- is preſumed ro 
extra. & ibi CONLINUE or perſeverc in the ſame mind, 4s a queſtion 
Card & Hear. ox altogether free from Controverlic ; the "Solution 
OR in Whereof appearcth in that place where we intreat of 
Sexr. Covar- Spouſals contrated betwixt them that are abſent (7 \, 
| -p vb % 21. The rwelfth Ampliation is, That when the 
parte, c. 4-n-7- Words of the Contra are indifferent or equally flexi- 
(1) nfs $.13: ble to the ſignification of Spouſals de futuro, or Matri- 
+ ane mony ; In this Caſe the Law preſumeth Matrimony ro 
parte, de Spon- be contracted (m), CXCCPL in certain Caſes elſewhere 
Laps. Alleg {Pecified (4) 
56. Menoch. de 
preſump. lib. 3. tit: 3. in fin. (#) ſupra. \. prox. 


/ 


22. The thirteenth Ampliation is, Thar albeit this 
word H:sband or Wife be not expreſſed , yer is it un- 
derſtood;as when the Partics Contract in this Form [ac- 

(s) Ferrets. cipzo te in meum| accipio te in meam (0)). 

rt rr 23. The fourteenth Ampliation is, . When rhe Parties 
nor. & PrepoC. are contracted by theſe words | Non habebo aliam in ux- 
rot 7p orem nift te, Etc. 1 will not have any other to my Wife 
tra. Summa * except thee} and [7 will not hav? any other to my Huf- 
Silveſtrin verb» Zayed except thee} for, by the Judgment of the greater 


wm— _— =. part, it is in effect as it the Parties had been contract- 


Villalob. The- ed by theſe words [7 wil have thee to my Wife | 1 will 
= com. P: have thee to my Husband (p)) which” Sentence neverthe- 
Sh n. 34. Soarez. eod. Theſaur. verb. matrimonivm n.$89. Jaſ, & Sichared. in L. aftione C de 


tranſatt. Menoch, Tract. ce prafump. lib. 3. prafump. 3+ n. 8+ | 


leſs 


—— p,. 


——_— : — 
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leſs (ro confeſs a_ truth) bath a very hard paſſage, being (4) Ano. de 
mightily withſtood by divers Writers of lugh regard (g), Þ=wr-& Zochu 
by whoſe Opinion, firſt of all, theſe words { 7 will not correntents 
have any other to my Wife except thee ] do not enjoy Spon/alia tan. 
this ſenſe [7 will have thee to my Wife ( r).] And {«- ry 64g my 
condly, it it- were granted that words [ 7 will not L. a&ione C.de 
have any other to my Wife except thee) did no omwagllng 
joy tit ſenſe [7 will have thee to my Wife f yet ſince it 4 "Soul. { 
is not without doubt and controverſie , whether theſe cunda pane, c. 
words [7 will have thee to my Wife, &c.) induce Matri- + gar 7a, 
mony (s).; doubtleſs it cannot bur be doubrful alſo , pc vwris ſpe. 
whether by theſe words [wil not bave any other to my 71% concepts, 
Wife except thee) Matrimony be induced ; for if thoſe i mommy. 
former plain dire words be not Matrimonial, certainly lia contrahi. 
* theſe later indire@ and obſcure words are nor ( t). But (2 home in 
concerning this ſecond Queſtion, namely, Whether thele gr cxrs. a 
words [habebo te in uxorem, [ will have thee to my Wife] prixcip. n. 3+ 
import Matrimony ? I ſhall not need to diſcuſs, having 5 pr ps 
_ uttered my full mind —_— —_ r Summa Ro: 
ll be ifite to return to ormer . fell. verb.ma- 
ſtion, od ee whetis the rrue ſenſe of theſe words nonnmn3- 
[ron habebo aliam, Sc.) And whether they induce Ma- De. \nco. eprni- 
trimony or Spouſals, or neither ? for there be divers O- —_—_— Je 
pinions herein. names in 


tandem, cuxe Panor. deſcendit Sententiam, Anto. de Butr. Alciat. & ali; recentiores , moti per |. fi 
Sterilis. $. pen. de Aftion. Emp. ff, (x) ut paeuls ſuperiiis hec ipſe F. (t) Covar. Trad. de 
Sponſal. ſecunda parte. c. 4.4. 1. n. 6,7, $. &c. 


2.4. The'firſt Opinion is, (as I ſaid) That theſe words /«) Pancr. & 
[Non habebo aliam in uxorem nifi te, I will not have any Preyol. poſt Jo. 
other to my Wife except thee) are equivalent and all one = © 
in effect to thefe words [babebo te in uxorem , I will fal. exra.Jafon. 
have thee to my Wife(s)], which words, if the received Shs. & ali 


in L. adtiane 
C. de tranſadt. quran opmuenem communiter approbatom ofe, Tees fant lecupletiſimi. Baptiſta 
Villalob. & Emanuel Scarez. Theſaur, com. op. verb. marrimonium, ille nu. 3 4. ite nu. 39. & Me- 
noch. Tract. de praz ſump? lib. 3. praſump. 2. o. $. 


" "Io Sen- 


*, © 


go By what Form of ' words 


(x) Preall.cex Sentence be true, induce Matrimony (x). The Reaſon 
parte, de Spon- of this Opinion doth chiefly rely upon this adverſative 


ſal. extra. & 


conimuniter - {»iff, except] for ſuch is the efficacy or operation there- - 
DD. in c. exi- of, that it doth till put the Contrary to that which 
£5. &. 1-9. gocth before it (.y ): As if the Sentence going before 


yy e. w—_—_ be an Affirmative, that which followeth is Negarive (=); 
Soarez, The- or if the Sentence going before be Negative, that 


rar com - Which followeth is Affirmative (a). For Example; fay 


nium. a Man writeth thus in his Teſtament [ 7 give and be- 


CO) Þ: Ae queath unto thee all my Books except the Code(5)}, or 


&. ibi DD.Spie- contrartwiſe [/ Ao not give or bequeath wnto thee any of | 


gel.Lexic. verb. my Books, except the Code (7) ]; In the former Inſtance 
2) Le this _— [ni -mves - - 6-1 | _——_ 
Neratius. # de- ſtandeth Negatively ; as though the Teltator a 

pot. Revaif. in [fy Code Ts 0. l/ Booher x. thee (4)]. In the ſe- 
Veb$ig#F, cond Inſtance, this word ( but) following a Negative 
(=) < peocarrm. Propoſition ſtandeth Afirmarively ; as it - the Teſtator 
eg Jer- it had faid [7 do bequeath my Code wnto thee (e)]; And fo 


ali. in 1.com$. in our Caſe, whereas any Man faith thus [ / will not 
qui injuriarum þaye. any other to my Wife except thee |, hee this word 


F. fi quis cauri- 


on. &n a1, (except) following a Negative Propoſition, 'doth im 
attiorem.C-de an Afﬀtmatiye ; and ſo 1s ini effect as if he had plainly 
or pn ſaid [ 7 will have thee to my Wife (f) ]. 


(5) L.namquod 

liquide.F.ulrim.de f.de pen.Legat. (c) Alciat.in L.Adtione.C.de tranſat.n. 25. (4) d Lnm 
quod.F. ultim.de pen. Leg DD.1.1.de Reg,Jur |, (e) Algat.in d.L.Ationem n,2 5.Licet (inquit)alii 
abſque rat ione diſentiant, wt Bald. in c. cum olim nobis.de cleR.extra.n.1.Tu vide Jaſin L.z.Cde 
bazorum poll, 1f, Sichard.in e.L.ARone & communiter Canoniltz in c. ex parte de Sponſalextia. 


(g) Ano. de 2.5, ;$ fecond Opinion is, That by words aboye 


Putr. « . p X 
"4 v6 meg recited, Spouſals: only, and not Matrimony, is contract- 


pare.de Sponſ. ed (g): The Reaſon of which Opinion is this , namely, 
 exra, Alciat-in Becauſe bythe: Civil Law , if a Man Covenant with 


L.AGiionera,.C. / ; | 
Hat '5 thee not to ſell his Houſe to any other except to-rhee (b); 
4) Lf fterilis. $4 fundum. f.de aRion. Emp.& vend. nec refert quid Juriſconſultns utatur diftione 
[ cudm] nes verb hquamsr de diftione [ nift, | Cum idem fit \dicere neon vendam domum hanc niſi 
tihit] © [non vendam domum hane alii tibi] adnetante Laur. Vall, lib. 3.clegan. c.5 4.5 
Covar. TraQt. ce Sponſ, ſecunda parre, c. 4+ $. 1. n. 18. 

albeit 


? "_ __ 
ol 
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albeit he ought not to ſell his Houſe unto any bur un- 
to thy ſelf; yer neither is he to be compelled preciſely 
thereunto ( 7), except in certain Caſes ( & ); neither if (7 Jafin L. 6 
he do fell it to any other, contrary to his Covenant, is nd 
the Sale therefore void (/ ), though otherwiſe he be an- quis Caution. . 
ſiverable unto rhee for ſo much as thou hadſt intereſt, * 37.2aſin, 
not to have been deceived wnape 5 And {o (to ap- IDE 
ply our Caſe ro his) whereas the Man faith to the de verbob.n.z. 
Woman | 7 will have none other to my Wife except thee), by: wry a) 
albeir he ought not to take another Wite, yet is he ra- pog. Bar. in & 
ther to be moniſhed than compelled to marry this Wo- L <m $. qui 
man (#) ; and if he do indeed marry another Woman, = araponcd 
contrary to his Promiſe , this Marriage ( according to (/) L.Scipulari. 
this Opinion) is nor to be diſſolved (o), howſoever o- 995 =» ive 
therwiſe the Man be puniſhable propter /£fronem fidez ( p) rn _ 
for breach of his Promiſe ( 9g): And this Opinion (even vb. oblig. 
by the Confeſſion of thoſe which hold the contrary ) £95 Ne 
doth ſeem very reaſonable (r). As for the fundamental «; znp. & * 
Reaſon wherein the former Opinion is wholly rooted , rant: n. 12. 
it is thus anſvered : Admit the efficacy of the word ;,, pune. 4.” 
[ »i/i] be ſuch, rhat following a Negative it doth obtain ve vendens, 
the force of an Affirmarive, yet this affirmation is not of A mary = 
a preſent A, bur of a future Ability or Poſlibility (s); (=) Care Mo- 
= —— hy llede the Authors of this ſecond lin.in _ 
pinion do uſually alledge two notable places , the one 5 nes. 
borrowed gut of the Civil, the other = of the Canon No LONs 
Law : That of the Civil Law is this ; One making his [z*99. veric. 
Teſtament,and _ abour rhe Liberty of his Bond- Arti L G 
man Oneſrphorus, oh thus [ Oneſiphore, {ber ne efto , cum injuriarum 
nift rationes excuſſeris (t) ; Oneſiphorus, be not thou free, ® 6 quis Cub 


7 tion. N. 41. 
(n) c. requilt- 
vit. de Sponſal. extra, (s) Anto, de Butr. & Zochus in d.c. ex parc. (þ) c. 1. de pornis. 
lib. x. Provincial. conſtitut. Cant. (q) Siqudem leditur fides, wielato promiſſo, etiamſ# mullur 
mterventſſet furamentum. Lindwood. in d. c. 1. de pornis. verb. fidei tranſgreſl, (r ) Summa 
Rolel. verb. Matrimonium q. 3. (5) Anto.de Burr. in d-c. ex parte. & ibi Przpoſ.n. 7. Henr- 
Boic in c.de quarra. 'de preſcripr. extra, (7) L. Ticia. $. fin. de manumiſl.Teſtam.f & ibi.gluT 


N 2 except 


— 


-. 


Dm m—— 
—— 
es 


— e+e ds ah 
_____ By what Formof words oy 
1 Is #: The Li- 
92 bou dipatch thine Accomp, thereby ſer ar 
——i_ eXC Gifpa ara yer iS nor 
. ing 
(s) Immdy poti- 


ade Free ( in 
: ry only © be ow $ impoſſible 
berty (#), bur Gill), aa qmnemt hat ) 
nary "ol wafer ey ae Paddon, che his pn ACN 
» pm ryan for him to —_ except OR orant __ Dh 
thwart " hibired the f the Canon . ,Peccatum 4 
lem - The place f where it is thus 493; he Sin is res 
in d. _—_— , 4 latum , re g 
(0) Br, in 4. pom, if _—_ ” rongfully —— | yer is 
vn rm , : be divers 
Teſt. TA — =o ny thera (2), for —_— to 
3-par'y me preſently remi Reſtitution, bales on. 
tran me es rutio 
ahun. 33 mag on rs wed bebe ſo thar by —_ did hin- 
kius in c. Fo "a. Remiſlio off, which d that which 
rag oh bt = _ _—_ ny; Str Offence -A Dl then ſtood, 
verb. (fl - r the Remiſſion be poſiible, as Ing altered , 
in. in 'd- ied to Caſe being . 
FEET rpm; Werder apr 
d. . 4 
ng © 90m bole ro Authorities, That ab te force of 
ga SENT. th _ , anve x: "Wi of : : 
Sb a pero ey there? (1, Hopbeie, if 
& Packius in. | Affirmative FX, poſſibility Gn wo he prom. xy 
C, pecca an ' Ce k 1 
6b nc og ſeff, but of ins to view hem with our C 
gs re the pains confer t 1 t a little 
Li afione CW Wil dlkgene Eye, one bates ahve as 
mp9 od W1 ll clearly PETCE1 Caſes ( other Verb, 
> p—_ — Scrtence 1s Mm 1s 9" le- (g); and 
, pocenrary B- g — Cl Exception remaineth ſimp 
Ep in _—_— d fo the Sentence (e) Vide DD. in aa 
(c) -=, Ma Verb, parte, c. 4.$. wk < Gps. (e) AL 
Kins ub Capra, aha 2 ant" : _ __ F 
Cova af. in de preſcr d. L. there 
ey HB in quan & poor 
C. de yo de tran. —_ ac alii in d. $. qui 
S HOURS. .1. aQtione, & } 
ciat, in Preal. 


py 


% 
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therefore we are not to be removed from the former 
Opinion by theſe Examples, fo far diſtant, and fo ap- 
parently different from this Caſe of ours ( + ) . If you (5) xx ſeperacis 
will not ſuffer me thus to paſs , but_pull me back a- " 74oter L 
gain to the Conſideration of the firlt Reaſon and ms 
Ground of this ſecond Opinion , and tell, that though nianus de mi- 
you Covenant with me not to ſell you Houſe to any 0- = _ 
cher, except to me ; In'this Caſe the Exception is go- 
verned by one and the ſame Verb (7) , and yet never- {+ Alciar. inL. 
theleſs the Houſe is not hereby pertetly -bought per es | 
fold (#), and fo infer, That when as the Man faith [ 7 Tu 3% 
will have none other to my Wife except thee| and ſhe like- cum y. qui in- 
wile [7 will have none other to my Huband except thee], ——_— 
this is no more a perfect Contract of Matrimony , than a. 5. & ibi ja 
that a perfc& and abſolute Sale of the Houſe. I deny » 2%. _ 
the Argument : For admit a Man do Covenant by di- CH” 
re&t words, that he will ſell his Houſe to me for ſuch a cotzredes. de 
ice; and I again do Covenant and Promiſe, that I will 1=* oblig. # 
y the ſame Houſe for the fame price ; by this Cove- \.jotin Ln” 
nant the Houſe is not yet ablolurely bo ght and fold (/): cum. $. quiin- 
Bur if a Man fay to a Woman [ 7 will have thee ro my Porn quis 
Wife), and ſhe to him [7 will have thee to my Huband|, ,.. my bag 
this is a perfe ContraQt of indiſſoluble Matrimony (m1), =p: L- uric. de 
as hath been already proved (»). Wherefore ſince it is $120 
apparent that divers words are ſufficient to prove a per: ( ! ) Corze. 
feft Contrat of Matrimony, which will nor ſuffice for [132<« o- 
a perfect Sale (0), ir followerh, That if any do reaſon at- «., c.,. "1 
ter this manner , theſe words ſuffice not ro make the verb. Sc ilte. 
Sale pertet , Ergo they are not ſufficient ro make rhe rs my + 
Contradt perte& (p), this Argument is not found. Thus %e comraherd. 
we ſee that this ſecond Opinion , how weighty ſoever fp. DD: 


in L. Servi &e-. 

Qiiane ff.de leg. 
1. & ſupra $. (m) c. ex parte de Sponſal extra. & ibi Pator. & czteri Canonift. Meng: 
de prafump. Lib. 3; prefump. 3. (n) ſupra. cod. I. 11, (+) gloll. in k. a vendens.C. 
de contrahend. Emp. Jaf. Alciat. & alii DD. in L.Servi cleione. &..dec leg. 3. ( p ) Vide Cas. 
var.d. C 4. $. 1. 6 & vide ſuggas hoc ipſo$. 11, +» 


it 


- —— 
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it ſeem art the firſt lift, os equally ballanced with 
the former, it is found to be the lighter whether we 
reſpe& the Credit of the Authors of cither Opinion, or 

ponder the Gravity of their Reaſons. 
26. The third Opinion is, That theſe words {| Nox 
habebo aliam in uxorem nifi te, &c.) induce neither M1- 
(q) Didac. Co- ?rjmony nor Spouſals (q), and that for two Cauſes. The 
entry wo firſt is, Becauſe the words are meer Negative, at leaſt, 
& parte, c.4. $. the Authors of this Opinion contend ſharply that they 
CORES be to (r), and therefore induce neither Matrimony nor 
lud. in 4.6z- Spoulals (s). The Argument is very ſtrong ; for it the 
tin8.27.4-1. Sentence be wholly Negarive., it doth not affirm any 
packer thing, and if it »/ "5 nothing, then doth it nor affirm 
Balud. ubi fu- Either Matrimony or Spouſals (7); nor is the Antece- 
dent very weak, if the Caſe were to be examined and 


pra. 
(-) Covar. & 


Þaa.wif diſcuſſed by the only Precepts and ſtrict Rules of Lo- 


pra. vide Bald. gick (#); for if Ceſar (that T may uſe their own Ex- 
px un * ample) do promiſe that he will not fight this year , cx- 
op. prima. & - CEPT againſt the 7urk, he doth not hereby Promiſe , 
vide Ldecem- that he will fight this year againſt the Turk (x ); nor 
Les can this Collection bejuſtly defended for Infallible : No 
repudiis f. & Man diſputeth except Socrates, Ergo, Socrates diſputeth- 
- Te. only ( y ); it being firſt ſuppoſed that ſome Man doth 
—_ c5)1kg;- diſpute, which being a matter in Fat, is not to be pre- 


zari non ef ex ſumed (x). "this thing being. preſuppoſed that 


" — ſome Man doth diſpute, if then none elſe but Socrates 
vis reffe con. doth diſpute, 't muſt needs follow then that ' Socrates 


_— diſputeth (a); even {> whiles any Man Yaith, That he 


fupra. Arramen Will have no Wife , except thee ; ir doth not follow 
Perierius ws therefore he will haye thee, unleſs he had firſt promi- 


| H_. -  miſed to have ſome Woman to his Wite (4). The other 


nes tiam dia- 

leftati hee verbs [nom habths aliam nift te] fic exponent [ Habelo te & non aliam) Verb. Matri- 
monium 2:n. 10. (x) Covar. Tratt.de Sponſal. ſecunda parte, c.4:$.1.n.7. ( y ) Covar, 
&.$.1. n.8. verb. nec valer, &c. (z) L. In. bello.F. fatti f. de captiv. L emancipat: C. de Colla. 
{#) Covar.d.F. t. n. 8.in fin... (6) Corar, ubiſupra. & Hadrian, in 4. que!t. 12. de matcim, 


Caulſc 


_Y X 
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Cauſe of this third Opinion proceedeth from the Con- 
remplation of the Etymology, or proper Signification of - 

this word [ »iff] the which is ingendred or compound- 

ed of [ non ] and | # (c) ] and doth properly fignifie (c) Jaf. in-L. fi 


[ i non, if not (4) |, and fo theſe words [non habebo ali- wP Tek 


am in uxorem nit te, I will not have any other to my Caution. n. 32. 


Wife but. thee] are thus to be underſtood, [nor habebo a- __ in 1. 2- 


ione c.d.trant- 
liam in uxorem fi non te, 1 will not have anyother to my ,g_,, .,. v1. 


Wife, if not thee], which being true, the true Senſe and Rtionar. Coope- 
Meaning is no other in Subſtance, than if the Party.had {; 12% %/) 
faid, f hereafter I ſhall reſolve to lead my life in Wed- Cornucop.verd. 
lock , of which thing I'am not yet reſolved , 1 do here (nf) Addic.ad 


promiſe thee, that when I am ſo reſolved , I tvill have mage _— 


thee to. my Wife , and not any other Woman ( ©). By (#) glofl. wk 


which Promiſe, neither Matrimony, neither yet Spou- ns 
fals, are contracted , at leaſt ſimply or abſolutely ; & Cooperus 
' Therefore if the Party reſolve never to Marry , but wi fora. | 
lead a ſingle Life until his Death , neither is he to be jap if 
urged to the contrary, neither can he be touched with nſw acriter 
the Breach of his Promiſe in this Caſe (f ). To re- 997; Go: 


4 ws var. ind. Tra. 
turn to the former Cauſe, where it is conſtantly at- 4. $5ongl. &- 


firmed,that the words be mcer Negative (g). Surely how- cunda pare, c, 


{oever this Aſſertion might peradventure (in regard of the +3 <p 3 


Rules and Traditions of DialeCtical Diſcipline ) procure tus audatter, 
lundry Favourers in Schools and Places of Di{putation, *<- © acce- 


dit Molin. in 


where ſingular and ſtrange opinions are very plauſible ,4;. .4 Dec. 
and acceptable , eſpecially to ſuch as have a good Con- i <. juravi de 
. MR” on” ; t. Nec 
ceit of their own Wit and Learning (þ); Yer in. regard [ones aber - 
cul. in Rub, de 
Sponſal. n. 3. ( f ) Covar, ubi ſupra. & Specul. in d; Rub. de Sponſal. verb. poſſibile. lib. 2. 
coal. matrim. conſil. bidem y. (.g ) Covar. Traft. de Sponſal. ſecunds parte, c. 4.5. 1. n. 7. 
(+) Audi quaſo Coraſtum in Prefat. Trat. de communi op. fic ſcribentem, Commune (inquit) 
opinio quam fit in Scholu contempta, nemo eft qui neſcit ; Juru namqgue Interpretes mgenit tan- 
tum viribu confiſi omnium rerum veritazem ſold diſputariene conſequi wolentesr, communem epini- 
ene m maledicu dentibus nunquam deſinunt lacerare, inde naſc1tur proverocum. Commun opinns. 


ergo falſa, &c. 


of 


s 


Co 


P—- 


_ 
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by Foe of rhe mann intene of the ſpeaker (7) , and in 
ve! precipee | reſpect of the favour of Matrimony (&) , it would find 
in bi: re, Bald. but few Patrons in Conſ:ſtories and places of Judgment; 
in. Ationems (7) the rather ſeeing the whole Army, even of the graveſt 
n. 2, and learnedeſt Writers , as well Civilians, as Canoniſts, 
cs do generally defend the Contrary (m»); Indeed if the 
Gudicends os Party had {aid no more but thus { 7 wid] not have any 
licet & commutt- other to _ te ] , in _ _- I _ nor Fs fouy! ons 
" opment 77- rence to be negative ; And it any Man fay thus | there 
ited rng is none gcod }, or thus [ »# Man may put away his Wife .] ; 
And. Auzo.de Theſe ( I confels) be meer Negative Propoſitions : But 
Burr. & Par®7- if he do-not flay here, bur ſhall add an Exception to 
Contirut. theſe Negatives, and lay F there 15 Owe good but God (») ], 
(») Jo. And. of ] vo Man may fut away his Wife except for Fornicati- 
ak rpg? on (0) ] , what elſe (in good ſooth is this bur to affirm 
parte de Spon- that God is good ; and that a Man may pur away his 
lal. ers." Wife for Fornication? So in' our Cale, when as the 
ſel.& Silveſtrin. Party after he hath faid | / wi wot have any other to 
verb.Matrimon. gy Fife ] doth not there ſtay , bur doth add an excep- 


. Eaptiſta a Vil- 


- Jalib. Emanuel {ON tO this Negative , laying ( 7 will not have-any other 


Soarez. The- to my Wife except thee | this exception following a Ne- 
faur, cont. op-  oative Propoſition , hath the force of an Affirmative (p), 
verb. matr. Jaſ. 


<©hard. & ali; And ſo ( it we be not diſpoſed to Frowardneſs )it is in ef-" 


in L. a&ione fect , as if the Party had ſaid [ 7 wif have thee to my 
_ adox at Wife and no other } (q). Yea, but all this is not ſufficient to 


prefump. lib.z. farisfic the untoward minds of ſome Perions, that are 
preſump.3- 1d. ready to reply , That although it be fo ,' that he which 


fol. 1 1 4 1g ſpeaketh thus [ roxe is go?d but God |, doth affrm that 
(1) Marc. c.10. God is good , and thathe which faith [ »» Man may Fe 
t 


ver{-1 8.& Luc. . G- 4  - . . 
c. 18. verCl. 19. —_— 4 his Wife except for Fornication | doth affirm 


() Matth.c.1 9. for Fornication a Man may put away his Wite. This 
a: ay they , won ex propria wi dittion's [ nift}, Sed 
nintn. C. 7. 

(p) Juf. & St , 

chard. in. L. aRione C, de tranſaft. Panor. & Przpoſ. iu c. ex parte, d: SponlaLextra, (4) Sur- 
ma Silveſtrin. verb, Matrumorn. 2. n. 10. . 
: ex 
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ex materi Subjefts & natura rei (r) , not by the proper (© Vide Corar 
force of this word [ but, or except ], but by reaſon of the RIS 
ſubjeted Matter , and nature of the thing. For it is pane, c.44.r. 
neceſſarily ſuppoſed , ex naturd rei, that ſome is good ; *:*: **# «4» 
for if none were good , rhe Devil (being wholly evil ) pa pris nn 
would ſoon. marr all (5); Wherefore this being grant- 4ſmilis, ſed 
ed, thar ſome is good , Then none being. , bat 116, uh. 
God , ir followeth concludently, Thar is good. (+) c. vids. 15. 
The like may be ſaid concerning Divorce, where it js pre- +, *- < Nec 
fuppoled ex Subjet2 Materil, that for fome Cauſe the mrvuaery, 
Husband may put away his Wife; ſceing then, 'not for $1. C.de leg. 
any Cauſe, except for Fornication , the Coltke&ion is l HO x 
true , Ergo for Fornication ſhe may be put away (7). me fatceur.ſiee 
But in our Caſe (fay they) neither the nature of the thing, yy exempliz, 


ea non iam 


neicher the Subjeted Marrer doth inforce any neceſlity $,1711ribu; 
of this preſumption, viz. That he which {ſairh {| 7 wil «carey, in aS. 
mot have any other to my Wife, except thee ] did intend Ga) Gor ies 
that he would have fome Woman to his Wife {#) , 1.9. © 
becauſe it may be that rhe Man in fo faying, did mean | 
neither to Marry her , nar any other(x); and therefore * REY 
there is. not the like Conſequence in- this Caſe, as in in ,. citing 
thoſe Caſes. To this ObjeQion thus; Who doubteth , 7-4 !- ar. 
but it may be , thar he which fanh T 7 wil! have thee to _ _ 
my Wife |, doth never mean to have her (y); for ſome in c. Jwaxit.c 
Men can ſay one thing , and think the contrary (2). py>rexms- 
And ſoit may be rhat he which lairh { 7 w:{ not have a- Rp ech or 
ny other to my Wife ,except thee ] , doth no more mean Matrimone, 
to have her to his Wife than any other ; burthis is very PMCpapenel 
unlikely (a): Secing then by all reaſonable ConftruRtion textia!; yt 
the Contrary is more probable, I anſiver as doth that 2+ <« Sponſal. 
excellent Lawyer, who ( for his manifold Diftindions (., 3... TH 
fir and ready at every need) can never be ſufficiently ivi vv. _ 
commended, namely Baldus, writing after this manner , (9) _ mw 
Opponitur guod ditio | nift ] nil ponit, etiamſi nezatio pree-'cripras ag 
cedat. Solutio , Si mens loquentis patitur tunc ponit ; /i 
| O mens 
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(©in L.ASiove mens loquentis non patitur , tunc non ponit (b), Its Obje- 
SOL ny ( ich Ballas) that this word [ Fi but, or except | 

doth affirm nothing , althouzh a Negative go before. The 

Solution 1s this, if the meaning of Tim that ſpeaketh doth 

Suffer , it affirmeth , if his meaning do not fuffer , it doth 

not affirm. Now in our caſe his meaning doth not only 

ſuffer this affirmation, bur can hardly abide the Con- 

trary : Alſo fundry inconveniences and abſurditics would 
Ce a4fze. enſue (c); for if his meaning were ſimply not to have 
dum, & mens any Wite at all ( as is objeted) To what end ( I pray 
boquen'is ſerve- you ) did he ſay-{ 7 will have no other |? Bur eſpecially 
pak ed wherefore did he make any Exception, after he had ſaid 
rerpretatio, us | will not have any other to my Wife |? Verily this Ex- 
ky 26a ned "own expreſſed in theſe words [ except thee | had been 
recedere licet L. W 1olly Su perfluous(d ) and idle,(e)or rather fraudulent and 
nam abſudemdeceittul(f). Now therefore leſt cither the words ſhould 
#-de bon. wr: be accounted idle(g), in {0 weighty a Cauſe, or the 
Pemponius f.de MEAaning deceitful (+) , in fo favourable a Matter , it is 
nego. geſt. . probably , juſtly, and charitably collefted , Thar the 
en jedm ITC ſenſe and meaning of theſe words [ 7 will not have 
diligen:fors+ any other to myWife,except thee ] is all one as if the Par- 
nar 7 * ry had fad 5 Twill haue thee to my Wife and no other 
" "xy - (z)]; and conſequently the Sentence is not mere 'Nega- 
fe) Bald. in.L. tive. Well, now let us try whether the other Cauſe of 
© plane. de of. £iS third Opinion be worthy of ſuch an Effet. Ir is 
.Proconful. #. {aid that this word [ »i/f ] being formed of [| { & nou 
«lym epr3ri (4)], doth properly __ [ {i non (1),if not ]; and there- 
(f)Sed delurnen fore the ſenſe of the tormer words , | 7 will not have any 


prefumitur-l. other to my Wife, except thee |], is no more in effeR , 
co'um. Cdedo- . 


lo & ibi DD. 

(g) Nullum werbum etiam minimum debet efſe etioſum, Immdi nec Syliaba, f feri peſſit , debet ef 
Juperfiua. Gloil.in c. ſolitz de major. & ob. extra. Bald. in Rub. de contrahend. Emp. - C. (+) 
Cc. Tua nos , & ibi Panor. de Sponſal. extra. (1) Immi non ſolum Jurift, , Jed & onme! 
dialeflici ita exponumt hujuſmedi werba , inquit Silveſter. Prier. verb . Matrimonium 2. 1. 10» 
(4) Alciat. in 1. aQtione C. de tranſac.n, 24- Jaſ. in L. $i cum F. qui injuriarum. ff. Si quis cau- 
tion. n. 32. Gloſl. in 1, Sancimus C. de Donat; Calepin, Cornucop. vert: [ nifi }. 


than 
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—_} 


thanif the Party had faid [ If Ihave not thee to my Wife 


Twill never have any other (m)], which words induce ) Covar. 
traQt.de Spon . 


not Matrimony nor Spouſals, &c. (x) Whercunto brief- £12 
ly this is the Anſwer ; This word [i] is ſometimes pla- 4. $.1-Adde 
ced in the beginning of a Sentence, and ſometimes ir Mon addir 


followeth a Sentence (o); when it is placed in the be- juravir. de pro+ 
Haning of a Sentence, thea doth it ſignifie [ $7 now (p) , bat. cxrra. 


if not ]; and fo maketh the Propoſition conditional (4). of — I 


As for example , it any ſay [ nit venero, dabo tibi de- convil. inacr. 


cem libras (r) i. e. fi now venero, except 1 come I will give <*%. ibidem. 
F Spec. in Rub, 


thee ten pounds |; That is to ſay, ['if 7 do not come }, Or ge Sponſal. ex- 
as the Plalmiſt faith [ nie Dominus cuſtcdierit Civitatem 1. verb. polli- 
fruſtra vizilant Cuſtodes (s)., i.e. Si non cuſtodierit , Oc. _— Bar. Jaf. & 
Except the Lord keep the Ciry, in vain do the Keepers li in L.s; 
x67 , that is to lay if the Lord do not keep, Ofc.) : wm $ quiin- 
When it followerh a Senrence , then we are to conſider, m__ 
whether ir be joyned to another Verb or not (7); if it () Ban. ine. $. 


be joyned to another Verb , then it doth alſo enjoy the - et jar 
Signification of [Si non , if not] , as inthe former Exam- ». 6. bad” ths. 


28 , whereby the Propoſition is made Conditional (x) , bit Sw: tamen 


non dimittitur. peccatum niſt reſtituatur ablatum (x) , i.e. an ks 


Si non reſtituatur, the Sin is not remitted, except the us, hendunt, ut yer 
taken be not reſtored, thatis to ſay , if it be not reftored, *\=indF.n.g. 
» nn. a & Jaſf. ubi ſu- 
&c. ] : But if it be not joyned to another Verb , but ,.4.pwnm 
| | but pa gunimics 
is ruled by the Verb aforegoing , Then by the Opinion #2/ Barr. 4+ nex 
of the beſt and moſt Authors , it doth not enjoy t Ch 
Signification of [ $7 non, if »ot , ] nor maketh the Pro- ſemper precede- 
re, attents ret! 
intelle#. in |. 1. f. de Cond. Demon. Sed nos werborum ordinem reſpicimus. (4) L. Obli- 
gationum $. Conditio de aftion. & oblig. Bar. ind. L. Si cum $. qui Injuriarumy f. Si quis Cau- 
tion. N. 9. (r) Niſt quoties principinm Sententie eft , judicativum defiderat, ait Laur. Vall. 
lib. 2. Elegan. ſed apud. Bar. N:/# in principio orationis collecatum ſubjuntive jungitur, ed quod 
nec ut rationale nec ut caſuale , ſed ut conditionale habetur. (s) Pal. 127. ubi tranſlator. 
quia niſi conditionaliter accipitur, licet in principie ſubjunftivaem annefit. (*) Bar. in L. Si 
eum F.qui injuriarum fe. Si quis Caution. n. 8. (s) Bar. in d. F. qui injuriarum n. 8. verb. 
6 vero. per. |. fidei commiſſi. F. fi fidei Commifſum ff. de leg. 3. & L. 1. & 2. de In diem ada. 
(x) C. peccatum de reg. jnr. in Sext. 


O 2 poſition 


m_ 
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(.)Barcabi fa = conditional, but ſanderh adveriarively, eftabl- 


4, ing the Contrary, to that which wear before it (y) ;- 
fac. & ibi Bala. So that if the Propoſition- afore2ving were affirmative , 
Alex jacDe. rhe Exception is negative ; Or if eh= Propoſition were 
(z) DD. in de AEgATIVE , the exception is affrrmative (z} , as hath been 
L.actiooe. Heretofore confirmed. Now in our Caſe the word (ris, 


(1 ho except | is not placed in rhe beginning of the Sentence , 
. de peo. Leg, ncither is it joyned to another Verb, but dependeth of 
S. pen. Barin the former ; and therefore it doth not enjoy the fignifhi- 


—_— cation of [ Si non, if mot ) as is pretended , bur rather - 
Siquis Caution. of this word [ preter,or preterguam;behides,or but ] im- 
pp _ plying the Contrary to that which went before (a) ; ef 
DD. in L 1. £ pecially in favourable Cauſes (3): Thus we may behold 


ce pig. ation. rhe weaknels of this ſecond Cauſe, and how unworthy 


DD. im 1. a&tio- 


= C. ds tran. it i$ of that Effet, which notwithſtanding it hath wrought 


fac. in fome Mens minds. | 
(b- Secus in 
Materia odio{a. 
JaC-in d. F. qui injuriarium n. 36.glolT. in clem.r. de nfun; in-yer\. facere Bald. in L, Seco. $. ux- 
or f. de Ann. Leg, 


27. The fourth Opinion is , That if the words be 
conceived after rhis manner ; [ 7 wil/n1t have any to my 
Wife, except thee ] ; In this cale Spouſals are contracted 
(-) mz ® (c): Butif the words be conceived in this form | 7 wil 
nin. Oren not have any other Woman to my Wife, except thee ] , in 
meminit Covar. this Caſe neither Matrimony nor Spouſals is contracted 
bc pee (d) ; The. reaſon of which Opiaion I cannot eaſily reach 
rec. 4.5. 1. unto; and for ought I underiand this is a di/tintion 
-<—4 verſes without a difference, that is to fay,a little variation in 
(4 Hadr Co. WOrdS, but in ſenſe none ar all ; which words alſo (me 
var- ubi ſupra. thinks ) be more pregnant in the later Cafe , where not- 
(9.4e nerve; withſtanding they are condemned for barren and fruit- 
{ aliue)vide lefS. For while the Man faith C_7 will ws have avy 6 
Bald in L.Con- her , Sc. (e) lit ſhould feem that by excluding others 
vent culam C. 
&e Eipiſ Cler. | | 
& in L. 6 fugitivi C. de ſervis fugi, 


he 
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he doth inchade her to whom he ſpeaketh (f): Whert- )Specul. in 
25 in the former Cafe there is not the like Emphaſis , {en 
for- defe@ of like words , although afwel in the one, ear. «. 3. 
as in the other, the words be ſufficient to induce Marri- 152% <* & 
mony , beeauſe of theſe words ( except thee ) uttered 
in both Caſes, the 'which words following a negative, [ =» habebo 
have the forceof an affirmative ( asT have often forcrold) 7,7 mane 


and {© are as if he had faid plainly [ 7 will have thee induci Matri- 
_ de 
"w Ks a” ife (s) I, etiam md dui 
© [ niſ# te.) Spec. 
in, 6. Rub. n. 4, Summa Angelic. verb. matr. 2.n. 12+ in fin. (z) Panor. & Prepol. in c- cx 
parte. de Spoidal. extra. DD. in. L. aRione C. de tranſ4e. 


28. Filthly, by the Opinion of moſt who labour in 
the defence of * & {ccond Opinion above delivered , If 

the words of the Contract - be formed in the Preſent 

Tenſe, as | Nolo habere aliam in V/xorem, nifi te,I will, or 

I will not (now ) havs any other to my Wife, except thee) © Specul. in - 
they induce preſent Matrimony (h) > Bur if the words be ©. _ 
framed in the Future Tenſe , 'as | Nox habebs aliam in Auto.de Burrin 


Uxoremnift te, I will not (viz. hereafter.) have any other had rue 


to my Wife,except thee) hereby Spoulals de futuro , and ja. Brun. in 
not Matrimony, are induced-(7) ; except in certain Ca- 54-de Spoa- 
S,-As when the Parrics did before entrear of Marrimo- ||; napgi + 5, 
ny to be contracted b:rwixt them 'F) ; br where a Ring ne C4 
was given and received in manner as is accuſtomed ar Tk. n-4. 
the contrating of Matrimony (/) , or in fach like- Ca(e <onqrar oh 
(m). The Reaſon whereby divers have been drawn in- « pane. Ab 
to this Opinion, and perſwaded that the words of the *® » 4% 


: one C. de wan- 
Contract, being framed in the Preſent Tenſe, Marrimo- fc. « 28. 

| & Molin. its ad- - 
dir. ad Dec. in cund. L. (#) Specul in Rub. de Sponſal. n. 3. verb. focus antem Capel. con- 
kl, 1, col. pen, in civilzbus dec. in L. aftione C. de tranſac. n. 7. Pacianus Tradt. de probac. Lib.1. 
C35. n. 66. vel. mibi. (1) Menoch. Tradt. de prafump. hb.z. profamp. 3.4.4. Caxpol. d.confil.1. 
(m) Nempe quibus verb que alias inſpetts ſud naturs nen mfi Sponſalia Jonotant, adbibitis 

quibuſdom Circumftantt)s inaucunt Maerimens um, id quad 208 1410 conting it, ut provims madi- 
dimus. in ſuperieribut Paragraphiz, . 
ny; 


= 


þ w_ 


——————.. 4 


By what Form of words 


ny ; and being framed in the Future Tenſe, $ 

only are induced, is thjs; The word [ »i/ ] fay they , 
tollowing a Negative” Propoſition, although it have the 
| force of an Affirmative ( for thus much they willingly 
(mAnto deBatr. confe(s with us (x),) yet doth it not affirm any more 
% Sponf2e"than is before denied in the Propoſition before going x 
tra. Capol. 4. ſo that if-in the former part of rhe - Sentence a preſent 
conly. 1. cal. Act be denied, in the Exception following a preſent Act 
0 atone, is affirmed : But if in the former part ot the Sentence 
MD. 2F, a future diſpoſition or _ be denied , in the Except- 
* APE, following no more is affirmed, than future diſpoſiti- 
Butr. Co-pol.& ON OT Ability (o). And here I -confeſs with them thet 
Aiciat, ubr fu- they fay truly -( p ), ſince the Exception is of the nature 
7” Bar. ins; Of ce Rule (q) : This then being confeſſed on both ſides, 
em $. qui in- namely, That the Exception doth affirm no more'chan 
juriarum. #. Si the Propoſition doth deny ; they proceed and fay, That 
tree by words of the Preſent Tenſe a preſent Act , and by 
vertend. & ibi-Wwords of the Future Tenſe a future Diſpoſition or A- 
wr p=- bility only, is denied- in the Negative Propoſition , and 
SG conſequently affirmed in the Exception following ( r ). 
contradicit Pa- But here we do not altogether agree in cvery point ; for 
—_— Sponſ, Though this may be ſafely yielded unto them, that the 
extra. n.. vel Words of the Contra being conceived in the Preſent 
Prepol. cod.c. Tenſe, as [Nolo habere aliam in Txorem, niſi te, I'will 
an Dec. Cag- #0t (now) have any, except thee | a preſent Act is here 
ol. & Hicron. denied in the Propoſition, and fo a preſent A affirmed 
— in the Exception (s) ; yet when as hey challenge fur- 
(y) Specul. in ther, That the words of the Contrat being framed in 
Rub. de Spor- the Furure Tenle, a future Diſpoſition or Ability only is 
4 6. 4. underſtood, This is not to be yielded unto them for 


ex patede {ound or certain; fince it is ſure , that divers words 
Sponl. ext12. (.yhercof [ habebo ] I will have, is one) which albeit 


I, d. con- . 
&.1, Adde they be formed in the Future Tenſe, yer nevertheleſs 
Prier, verb. 
_ Matrimanium 2.9. 10. (s) Prapoſ. in d. c. ex parte n. $. Bar. Bald. & Alex. ia L. Si cum $.qui 
injuriarum ff. Si quis caution, Silvelt. Prier, verb, -maatrimonium. 2. q. 19. 


have 


— 


Spouſals de Praſenti are contratted. 103 


have the force of the Preſent Tenſe (7); and though [non ha- (*) Suprz hoc 
bebo] ſignifie [7 will not have hereafter], yer this [hereafter] _ $. Or 
is not a Year hence,nor a Month,nor a Seven-night,nor « c« liters el. 
a Day, nor an-Hour hence, but immediately and preſent- *- * > < «x 
ly after the ſpeaking of the words,. without any diſtance f1 6 
or intermiſſion (x) at all ; like as if the Party had faid (») «4 enim 
[ from henceforth , I will not have any other to my Wife, SD 
except thee ] ;. and therefore ſince the Exception affirm- tn debetur Pa. 
eth no lcſs than was before denied (x) ; It followeth, ind. c. cx. 
That by the former words thus much is affirmed, at qi; 
leaſt in effect, though-not in ſound, [from henceforth 7 deinwil.Sripula. 
will have thee for my Wife ] , which words verily -in- |< <iem 
duce Matrimony , not Spoufals(y); and fo it is not ar & ib; ve | 
material whether a Man ſay [ nolo habere, 1 will not (*) Bar. & ali 
have] in the Preſent Tenſe, or [ non habebo], in the Furure © IEG 
Fenle: And if there were any difference , yet our Dec. & Cagnol, 
Language conſidered , theſe words | 7 will or 7 will not}! 1: 6 Reg 
are no more moges ro the Future Tenle, than to the Pre- nh ex parte 
ſent (z) ; and therefore being indifferent, ought rather to de Spontal. ex- 


be referred to the Preſent Tenſe, in favour of Matrimo: ** 


(z) Siquidem 
ny (a). [ wolo habere 

& habebo] (at- 
tento noſiyati; lingue idiomate ) eiſdem provſus  werbis exponuntur , [ 1 will have ] Silicet { nolo 
habere & non habebo, I will not have | fine ullo temporis diſcrimine. {a) Menoch. de pre-- 
ſump. lib. 3. praſurup. 3..in fin. Lapus Alleg.. 56. Prapol. in: d. c. ex parte. n. 7. in fige 


29. Thus baving ſurveyed the ſundry Opinions and 
conceits concerning theſe words | won habebo aliam in 
Uxoremiſi te,'T will not have any other to my Wife , ex: 
cept thee ] Ireſt and ſtay with the received Opinion (4) ; © #-=< enim. 


op. COMMWWNeTN 


Concluding, that they import thus much, [ 7wi// have thee ;7, cc... v;.. 
to my Wife ) ; which Concluſion alfo (as I take it) hath poCin c..ex 


ptace, when asthe Parties inſtead of the word [ »/#, ex- * Ju oh yo 
cept] do uſe ſome other exceptive words, as | preter, am faterur Co-. 
var. Trad. de . 


Sponſal.2. parte.c.4. $. 1,n.6, & Menoch, Traft. de prafurp. lib. 3. preform. 4. o. $. 


gHams. 


By what Form of words 


(5) de quibus quam, preet (c) , beftdes, than but) , Gying for Fe- 
may ample, [7 wil bave none other to my Wife, except thee, or 
L. Sieam $. than thee , or but thee ] ; for hereby allo'is ſignified { 7 
qo yoranm- will have thee tomy Wife (4) ]: Which words being mu- 
cion. & aenera- tally uttered by either party, induce Matrimony (e). 

+ md NE (a) Saltem nttento communi loquendi uſu, cui onmine ſt andum ef, peſ?. 
poſcra werberum proprictate. Prazpol. in d. c. ex parte de Sponſ. extra. n.' 7. per. c. cx literis el, 1, 
cod. Tit. (e) Panor. inc. ex literis el. 1, de Sponl. extra. & ibi. Prepol. & alij & in c. ex par- 
te cod. 


-30. Now at faſt let us giveplace to the Limitations 
« of the former Rule , which ſaich, That when the Partics 
. do Contra themſelves by words of the prejert time , 
or by words of the future time, having relation tothe 
Execution or Subſtance of Matrimony, Spouſals de pre- 
fenti ( being infubſtance Matrimony ) are thereby con- 
tracted ; of which Rute, theſe be 'the Limitations which 
do now approach , marching one after another. 

31. The firſt Limitation is when Childrex arc Con- 
rracted rogether by words of preſent time ; for albcit 
they ſay thus , [7 take thee to my Wife, and I take thee 
to my Husband ]); This by Interpretation of Law is nor 

(/) c. wnic. $.1, Matrimony , but Spouſals ( f ); Albeit, alſo they did 
- de deſponſl. © thereby intend to contract Matrimony (g ). By 4 Chal- 
AY my * dren ]here I underſtand them which have we their In- 
cum Gloſl. ibi- fancy , but haye not as-yet attained to lawful years 
dem. cor7##*- for Marriage (S) ; forduring Infancy neither Matrimo- 
-uud.comionem, NY nor Spoulals can be contracted (7). 

de quibus Henr. 

Boic, in c. a nobis de deſponſ; impub. extra. & Hoſtien: Summa Tie. de defponſ. impub. 5. & 


quz Sponſalia, (+) vide ſupra.h$. 7. (i) c. 1, de deſponf, impub. in Sext, L. in fponſal. 
cl, 2. f. de Sponſal. 


32. The ſecond Limitation is when the one Party is 
of full Age, and the other a Child , which are con- 
trated together by words of the preſent rime , for this 

Contract 


— 


i | ———__—_—__ MT 
Spouſals de Praſentt gre contratied. 
Contra&t is nat Nagumany » bur only Spouſals de fury- 
ro as if they were both ren TT 2 
33 The third Limitation is , when theſe - words of J1-e abou 
the preſent time are uttered in Feaſt or Sport, for ſuch & fupra 5, «. 
wanron words are not at all obligatory un ſo ſerious a 
matter as is Matrimony (/). (3p. 4ak ls 
34- The fgurth Limitation is, when the words be ns 
meer negative : As [7 will not have any other Woman tq rium Nic. Milis 
my Wife,) and [ 7 will not have aw other Man te m ——— 
Hluband ,] or [1 will never forſake thee, ] os [7 will guioris wb 
never fail thee (mw); ] tor neither Spoxſals, neither Mytri- oor ory va 
mouy, are hereby induced. & L. illud & de 
35. The fifth Ligitation is, whereas the woxds be ſq jure jur.alegas- 
general and wxcertain that the mceanmng of the Parties rien prode- 
cannot : For Example , theſe words ; [ Do tibj wo, ole ww - 
fidem (n), I give thee my Faith, ] Nunquam tibi defici- rajniter, fed 
am (8) ] 1 will never fail thee, ) Quo animo es? Vis me Fr as ins 
4 Z What chear ? m thou have me a Le dicebipr, Lv. 

, Cf ever [ marry, 1 will marry thee (q), } with a * % ua 
hundred fuch like Inſtances © | afar off, and bagg. Sonnet 
ing in a«bjbus , which infer geither Matrimony nor Spoy- 2»: 
fals, withour parks! ipeopgatances whereby it may be troy 
known, that the Parties did thereby mean and intend fa. fecunds 


ro contract Matrimony or Spouſals (r). Parts, C. 4.Y. 1, 
4 a 3 nfe&« 
N. 7.1 princ. 

Angel. de clavaſio. verb. Matrimonium el. 2. n- 12. in fin. Summa Silveftrin. verb. matrim.2.9.13, 

Summa Rofella. verb. matrim. $. 5. verſic. quid fi dicat. (nu) Lib, 1, conſfil. matrimonial. con- 

fil. ibidem 5; n. 8. (s) Silvelt. Prior. verb. Matrim. 2.9.13. (p ) lb. 2. confil. mdtrim. 

ul. ibidews 5. 9.8» (9) lib. 2. confil, macr. conkil. ibidem 14. 4a princ. & confil. 5. n. r. 

(7) lib. 1. conkil. mats, conkil, ihidem $0, & +6, Hegr. Boic. in c. Arteſtationes. de deſponſ. im- 
pub. extra. pauld ante finem. 


—_— 


© 


36. The fixth Limitation (not unlike the former) is, (,, p;-yor in c. 
when the Parties do ufe theſe or ſuch like words {Bibo ex parte de 
tibi nomine- Matrimonij (s), 7 drink to thee in token of nil ena. 
de non induces Matrimonium, niſi conſuetude (inquit) interpretatur, quod [ Hoc bibere ] induces 

10M um. 


P Mar- 
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Marriage,) and thereupon both of them drink ; by this 
nM f res alone Matrimony is not contracted (7). | 
7 Henr. Boican 37. The ſeventh Limitation is, when the one 
c. Artetationes. doth promiſe ſimply, the other conditionally : For »Ex- 
oops nr n- ample ; the Man-faith [7 take thee to my Wife,] the Wo- 
bee diftum bi. man anſ{wereth [7 take thee to my Flusband, if my Father 
dem limitant. conſent ;} this is a void Contra (#), unleſs theConditi- 
-— 4. on were wxpoſſible or unhoneſt ; for then it is otherwiſe (x), 
f. de verb. ob- aS appearcth in the next Paragraph. : 
_—— 33. The eighth Limitation is, when the one 

{** doth promiſe under one Condition, and the orher Party 
parte, c. 3: $.1-under another Condition. For Example; the Man faith, 
&) DD.in c. 7 take thee to my Wife,jf my Father conſent,] and the Wo- 
fin. de cond. man faith, [7 take thee to my Fusband, if thou wilt give me 
_ —_— 1001.] Here is neither Matrimony nor Spouſals:, but a 
de Sant. Ec. YoId Contratt (y ). , 
elefiis C. 39. The ninth Limitation is, when the one Party 
77" doth anſwer with ſome further qaality or © addition im- 
Molin. in 1. 1. pertinent to the Queftion. As for ple ; the Man 
$. & quis-fim- faith, [is efſe 7/xor mea ? Witt thou be my Wife 2 } The 
Tad Woman anſwereth, [/olo, & guicquid vis, 1 will, and: 
(z) Lib.1. con- whatſoever thou wilt beſides ;) for hereby neither Marri- 


fil. matrimonial. : 1s 
WW marmone'. mony nor Spouſals is contrafted (2). 
Go. n. 16. 

Rom..in Rub. de Arbitr. 


40. The tenth Limitation is, when. the words. ſigni- 
fying the Eſſence or Execution of Marriage , and being 
conceived in the Furure Tenſe, do follow other words 
which naturally or properly import no-more bur Spou- 
fals de futuro'; as [7 will marry thee, and I will hold thee 

(a) Panor. in c. for my Wife (a);] for howſoever theſe words [7 wil hold. 


Harry ears thee for my Wife ) being uttered alone induce Martrimo- 
A. 7. in fin. 


Specul. in Rub, de Sponſal. n. 7, Menoch. de praſump, lib. 3. prafump. 3. n. 4. 


ny 


- 


> 
= 


' Wl 


Spoaſals de Praſenti are contrafied. 107 


ny (3) ; yet following other words of another nature \ 0)c.ex pane? 
they are deprived of their own © proper virtue , and ag ® Spool 


Acceſſory they underyo the nature of the Principal (c). nor& Prayof. 


41. The eleventh Limiration is, when the Parties do {7 *& i 


promile that they will contrat Spouſals together , for ca #. «« vin 


as yet Spouſals are not contracted (4): And as he which *ritic. vel ol. - 
ith that he will acquit, hath nor yet acquitred (e) ; OG 


o they which promiſe that they will contract Spouſals, prafump.;. n.4. 


: : (a) R . 
have not as yet contrated, howbeit -the Parties are 7 "ere _ 


| bound in this Caſe to accompliſh their Promiſes (f ) ,-verb. Sponcatia. 
otherwiſe they are puntſhable for not pertorming the agent 

3. in princ, Ti- 
lame (s). raquel. de Re- 

tat, Conven- 
tional. ad finem Titu'i. n. 52. fol. (lib. mei) 320. ( f ) Covar. Tract. de Sponſal. prima par- 
te, Cc. 4. in princ. ( g) ©. 1. de Sponſ. duorum extra. Melchior Kling. Tradt. de cauſ. matrimo- 
nial. fol. g. 


42. The twelfth Limitation is, when the Promiſe is 
not mutual : For Example; the Man faith to the Wo- 
man. [7 take thee to my Wife,) but the Woman doth not 
make the like Promiſe to the Man ; or contrariwiſe, ſhe | 
doth promiſe Matrimony, but not he : This being a lame 


or halting Contra, is not of any force (h). (hb) Prapoſ.in 
43- thirteenth Limitation is, when there is ſome {1.0 Pn 


lawful impediment, wherefore the Parties cannot be mar- lib. :. cond. 


ried t , of the which we ſhall entreat here- =2=-contil. 


| ibidem $4. 0.4. 
after (/ & lib. 2. confi 


44- The fourteenth Limitation is, when as the Con- += 1.& conkil 
tract being made by words of the Future time ſound- { 57- fn 
ing of the Execution of Marriage ; as [/ will have thee 
for my Wife, and 7 will have thee for my Husband,] the 
Parties do afterwards marry elſewhere , conſummarting 
the ſame by Carnal Copulation , for then by the Opini-  Corar. de 


on of divers, the ſecond Marriage holdeth (&) , unleſs Torrunds 


addic, ad Dec. in c. Juravit. de probat. extra. 
P 2 the 


= 


——— — —_— —— — — ——— ——_ — 


om — 
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| the words be very wht, having forme further addi- 
@Nariin tion; as { 7 will from oeeforth bess thee, Gc(/) 

—— 4: —_— y Which do Contract Spoulals 
Sponſal, $. quot A# pregſenti; be very H and Wife, in reſpe of 
ſunt ſpecies. the Knot or Bond of Matritnony , fo ther it is not laws- 


| n)<. Conjunt- $41 For either of them to matry elſewhere , {o long as 


Cc. cum Initia- 

eur 2-7. 9. 2c. they now live together () ; yet do not theſe Spouſals 
6 inter de$pov- produce all the effects here in England (), which 
DD Panor.& Matrimony ſolemnized in the face of the Church doth, 
Felin. in Rub. Whether we reſpe& rhe Legitimation of 'their Children, 
d Sponlal. ex- or the Property which the HuSband hath in the Wite's 
Scharif, iorer Goods, or the Dower which ſhe is to have in his Lands 
conkil. marr.lib. (0); of which Effects we ſhall have better opportuni- 
NG ty to deliver our mind hercafter (p). 


chior Kling. 

Tra. de Cauſis Matrimonial. fol. 7. Schneidwin. Traf. de Nuptiis, ol 18. n. 4. Covar. Traft. de 
Sponſal. ſecunda parte, c. 7. in prince. - (#) Perkins Tit. Feoffments fol. 4 0. (0) Perkins 
ubi ſupra. Cui velim adjangas Reboff.in L. procumciacam $. marrem fanfilias F. de Verb. Signif. 


 & Covar, Tract. de Sponfal, ſecunda parte, c. 7. F- 1. & F.4. (#) inf cadem pwrte, $. 15. 


SECT, XI 


Of the Form or Manner of Contratting 
Simple and Conditional Contrafs , and 
heb alſo which be referred to a: 


Day. 


and born, whereby the Partics are imme. * onfiL x-./ 
diately bound and _—_ —— and are alſo com- nor. Samms 
pellable tro folemnize , conſummare rhe promiſed Hottiens tic de- 
Matrimony accordingly ;. at the inſtance of either.of — 
them (c), unleſs the Party conyented ſhew- lawful Cauſe (6) Schneidwin. 


Tract. de Nupts 


to the contrary (d). WP rye 
2. Concerning the Forms of thee pune and ſimple bur i © 


Spouſals, and how they are is por ie de frm 
deſcribed in the rwo former Paragraphs (e), thei ſundry 72" $om 
cficts alſo db more plainly appear in a move convent- verb. ob. facie 
ent place(f), and chather 1 neter thee. = OY | 

Signif. & Lan- 
cet. ubi fupr. (+) Schneidwin- ubi ſupra, Panor. in 4.c. ſaper eo Covar. Tract.de Spankal.. 
&cunda parte, c. 3.n.-2+ (4) Lancel. laitit. Jur, Canon, Lib, 2. Tit. de Span(al & infra $. . .. 
(c) Supra F, 10. &$. 11, (f) Inffa $ 27, | 


3- Spou- 


"Tho The Form or Manner of Contrafting 


_ 3- Spouſals referred to a day are fo termed, when as 
the Parties do refer the Contract or. Marriage to a fu- 


(es) -> pond ture time ,. withour'mention of any Condition (g); For 
| pn iti- Example,the Man ſaying to the Woman [ 7 do promiſe 


rut. de verb. thee to Marry thee at Whitſuntide ext }; and the an-. 
| = ry th {wering, and [ 7 promiſe to Marry thee then , &c. (h) }; 

de ation. & SY theſe kind of Spouſals, rwo Rules arc to be 

oblig & L. ce- 

dere de verb. remembred. 

Sig. f. & ibi 

LL. «+ DD. in &. c. ficut. Lance). lib. 2. Inſtitut. jur. Can. Tit. de Sponfal. 


4 The firſt is , rhatrhe one Party cannor effeftual 

ly convent the other for Marriage , until the tine pre- 

G) L. n—_ ed be expired (i); Infomuch that if che Parties do 
ce vert. nf.2 covenant to be Marryed together within a certain time , 
de verb. oblig. as within a Month', or within a Year; Yet until that 


Hine ef, 999% Month , or thar Year be expired, the one _ cannot 


? gy effectually convent the other (#) , much leſs when they 
debes in fe te- yromiſe to Marry together after ſuch a time, can any 


neberis anni, 
Annua ſidebes , 
hinc-inſpicitur 
caput an. (&) L. qui hoc anno ff. de verb. Oblig. F. pen» Inſtitur. de mutil. Stipul. (H 
Nam in Stipulatione ex die , Attio interim-non oritur , fi Ripe credanng , in L. ita Stipulatus.Mf. 


de verb. oblig. + $4- 


5. The other Rule is, that if heor ſhe do no let or 

, Cm). ficur. de hinder the Marriage at or within the time appointed ; 

- py the ſame time being paſt , he or ſhe by whom it doth 

cum teri, &c. not ſtand,and wherefore the promiſe was not accompliſh- 

Covar..crat.de ed , js from thence ar liberty ro marry elſewhere, as 
—_ — freely as if the former Spoulals had not been (m). 

6. Againſt which Concluſion there be divers ſtrong 

(= Glorz. pd. Objetions (#), but this eſpecially ; Say that 7 do Co- 

in, dc. ficu. wvenant to'pay unto thee x |. at or before the Calends of 

the next Month , at which time I am ready to pay the Mo- 

ny , and do indeed tender it accordingly , but thou canſt 


not , 


Action be maintained in the mean time (/). 


Simple and Conditional Contrats, &c. 111. 
mot , or wilſt not receive it : Albeit in this Caſe it doth 

not ſtand by me ,Swheretfore I do not pay the Mony at 

the time appointed , and fo do not incur the penalty 

in that reſpect , Yer I am not hereby acquitted _ 4 
payment of the principal (o) : And the reaſon is, becauie * nd 


when I promiſe to pay ſuch a Sum at ſuch a time ; Is. i.cum.Glod; 
promiſe two things , ( th' one the payment of the Mo- ibidem. 


ny , the other at the time appointed (p)); And ſo your _ 


though I have ſatisfied my promile in reſpect of the time, Bar. & Baldus. 
yer have I not performed my promiſe in reſpect of the (2 < | Celts 
Sum; and in this reſpe Iam ſtill ſubject robe ſued for ;, 4... geu.. 
the principal,notwithſtanding the lapſe of the rime pret- (7) Arg4- 1. -. 
cribed (q) : Even ſo where the Man faith to the Woman, © 31. 
or ſhe to him, [ 7 will Marry thee at or before ſuch a day], gol & cout. 


here two things be promiſed (7) , namely Marriage- re- G)8þ _— 
ſembling the Subfarce of the promile (s) ; and time (be- ,,,;;, gm , 


ing asit were an accident or quality of that Subſtance ) fad in diem 


(:) ; And therefore although this be lapſed , yet doth the $454 © 


other remain ſtill ro be accompliſhed. This is rhat ſtrong OO ' 
jeCtion , in the anſwering whereof , if we ſhould be- nth wr 
hold the manifold and intricate Solutions of the Wri- ——_ "i 


ters (#) , wherein, whilſt they ſtrive amongſt themſelves ane diem peta- 


» Mia tur. Alciat. in 
by contradicting one another , each of them doth ſeem \aent n., 


to overturn his fellow, and all of them to tumble toge- cy. $g.n.10. 
ther by the Ears (x) , the Sight of this their Tumulr ime iden v4 


ris eft , etigmiſi 


would be much more wonderful, than the rehearſing 7 7.7, 
their ſeveral Afſertions and Arguments could be _ . ex dhe, & ef 
com. op- teſte, 


Graff. Theſaur. com.op. F. legatum q. 43. n. 5. quicquid in Contrarium flatuat Ripa. in L. ita 
Stipulatus. de verb. oblig. (t) Sane nemo neſcit , quid tempus non eft modus web inducende , - 
wel tollende obligationis L. obligationema fere. F. placer f.Card. in d.c ficut. op. infra, («) GlaſT.. 
ind. c. ficut. que tripliciter ſolvit , #ltter tamen jolvit. Jo. And, aliter Hoſtienſ. aliter Card. aliter 
Anto, de Butr. Panor. Prapof. & aliter Henr. Boic. (x) Truffar efſe ſolutiones gloſſe dicit 
Anto. ipſum tamen , inmentem gloſſs reincidere teſtatur Prapoſ, Panar. autem varia de hac.q.. 
{cribi per. DD. refert , cui etiam ſolutiones gloſſe now admedum placent , ut que non funditus tb- 
Jefionem tollunt , nec conveninnt inter ſe legiſte in L. qui hoc anm. f. de verb. oblig, pre ce=. 
ler autem Bartolum venenatw demtibus acriter merdet, Zafius in d. 1. 


table:,, 
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confuſion than bring 
A ide © think” & enact tak of 
emwngit, elicit theſe their troubleſom Con ry , whenoaich this 
Er —_ the eaſieſt and ſoundeſt _ y ed : Underſtand 
me ani91%* hard. and difficulr Knor anda che ane is Bike 
Jepe veritas. therefore that in Contracts rhe pertormance or accom- 
times fet down to ſolticite —_— to limit and deter- 
-pliſhmenr thereof , and go (e the hpſec of time 
, ) , In CAaic deli- 
GxE tame doch network any difoturion of che Connect of 
\Got. & Anto.de 4th not work ny the ſecond caſe it doth (a); 
—_— — —avof tos ies oaks be fda 
. de Sponfal. ex- - ould know wherher ' 
tra-Cover. Now if We wou of any Conract, or to ex 
Arps fron; tO ſollicite the performance we have two notable 
« 5-9-6 reed. ngaiſh and determine the fame , rſt Precept is 
C. 5.n.8, verd. ITY A1 . that end (6) 8 The fi a 
(a) Anto.Panor. this; When the time is appoint Parries alone, then it 15* 
& Covar. ubi egy performed by one of the -" , ofthe 
G ano. g. deemed to be ſer downto /{ 9" (e objeted, where 
Butr. ind. c. fi Bond (c) ; ſuch isthe ca 
Covenant or - and therefore 
cut, & poſt eum 1s to pay the Money ; » 
Panor.cod. cd. go Party alone . tinguiſhed by the only laple 
| a & P27. the Principal Debt is not ex er then ready tohave 
(2) amo. Pa- of time , howloever the Party were have been per- 
(ec) Anto. Pa KL harſoever WAS him to : 
ores 6 12” fully ſhrishied, - reſcribed (4) ; But when the time 
n+. as formed at the rime pro ſome things to be mutually per- 
rur. ur. Can. jg appointed in reſpeRt In our Caſe, ) then is it deem- 
Tit de Sports" formed by both + jad determine the Covenant 
v7 yogerre be ſer down <0 Party failing , in ' 
1..de arbitr. ed tO erefore the one Party , 
ibi Bart. & d Bond (e) ; and th time , the 
Bald. | kak the Covenants at on — {er 
: CO Paner. i=.4 by whom it did nor ſtand , mens 
<. ficut poſt. other Party by the time of the accompliſhme 
Amo. at liberty as ſoon as the Man promiſeth thac he 
is paſt ( f); for when any ſuch a time, It is in- 
(f) « ficut de we fuch a Woman art ſuch a time, } gat 
Sponlal, extra. _— {o promiſe, with this 
tended that he doth p then allo marry him ; 
| -Condition , VIZ. if the will otherwiſe 


. = 
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otherwiſe not @. The other Precept is this,Sometimes (£ / Cardinal. 


; anor. Prapo. 
the time .is (er 


own to ſollicite rhe accompliſhment of & DD. in a.<. 
a perfeft Contra , and then the Bond 1s not diſlol- fic. Cover. 


ved by the only lapſe of time (b). Somerimes again (7% wm 
it is ſet down to follicite the beginning of a new <. 5. . 3.9», 
Contra&t , ro be made berwixt the Parties; and then # <+4%t»- 7e- 
prog on; ; . . gito. facit L. 

it is diſſolyed by lapſe of time (7); for thereby» either {7 
Party doth ſhew his unwillingneſs ro proceed ro Certuw pet. L. 
the effecting of rhis imperte&t Contract ( &). Now rg 
in our Caſe the Partics' did not firſt © ontract pure (5, L. wee 
and /imple Spoulals, and afterwards appoint a chun, Bi: 

time for Solemnization of the Marriage ; for bs 
then, the Contract being firſt perfect, had not been dil- 10. Ano. ge 

ſolved by lapſe of time agreed on afterwards ( / ); bur me & Panor 
even at the very firſt, the time was concluded upon , ;b;dem Prager 


and ſer down by both Parties, whereunto they referred (/  Panor. in 
the future Marriage, no perfe&t Contract going betore ; - ms rg 
agd therefore, by voluntary ſuffering the time to lide, gem poſt Anto. 
withour any offer of performance by either Party , the 0 Pur: Faacel 
Spouſals are diſſolved (m). | And this I take to be the 1. ©... TH, 
plaineſt and fureſt Anſwer to the former Objection. «e Sponſal. + 
Bur what if it doth nor ſtand , either by the Man or '>& Papor, ubi 
by the Woman, wherefore they were not married at {}) & ira con- 
the time appointed, being hindred by ſome caſual means, fulvir Panor: ue. 
or by ſome third perſon , whether in this Caſe be the #, ; og 
Spoulals ditſ6lved ( » ) 2 1 ſuppoſe not ( 9); and that if & conſentir 
either he or ſhe marry elſtwhere they are to be puniſhed, Ma rh 
in fn. (m) Dom. Anton. in d. c. ficut. & ibi Panor., qui hanc ſecundam Thericom ongnes —_— 
clariorem, & weoritati magis amicam laudat. Covar. Tract. de Sponſal. prima parte, CF. n. Þv. , 
(#n) de hac q. Anto. de Putr. in d.c. ficut. &,ibi Jo. And. & Preepol. n. 7. in fin. (0 ) Cardinal- 
Hear. Boic. & Prapoſ. in d. c. ficur, * 


howſoever the time prefixed be determined ( þ); for 
though the impediment do excuſe from puniſhment , (#)1 Proged &s 
for not marrying at the appynted time, yet doth it *** i pn 


nor 


rr ts oem, 
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(q) Cardinal & not diſſolve the Covenant ( g); whcrefere. the impedi- 
= er ment ccaſing, they arc to marry as ſoon as convenient- 
quzſitum ff, de dear may (r), unleſs ſome other cauſe, beſide the 


Reg. Jud. rmer impediment, or lapſe of time, do withſtand the 


I 
(r) Prapol. 2 . 
in d. c. icur, Tame (s). And here note, That if the Partics do pro» 
». 7.iu fin 2c- mile to marry together in ſuch # Month , or at ſuch .a 
A. ates. Fealt,, as (in the Month of May, or at the Feaſt, of St. 
contumac. extra George, Without {aying next,] 1t is to be underſtood of. 
nec longe abelt the next Month of May, or at the next Ecaſt of $c.. 


Archi. ja c.nup- 


t. 27. 9.1. Ocorge, unleſs the contrary do appear (7). 


(2) weluti f 7. Conditional Spouſals are they which be neither- 


ona art ſimple, nor referred to a certain day , but whereunto, 
jreſnti con- ſore quality is annexed,. or- wherein ſome event is ex- 
graxerit d. c. wn, , whereby the force or cffe& (x ) of the Con- 
"on qui tract is ſuſpended (x). For Example; [ 7 wit take thee 
Calendis. i. de fo my Wife if tho: wilt give. me 10C L:(y),] or-[ 7 do 
verb, oblig. take thee tomy Wife if my- Father. ſhal.conſent, .&c. (2) ] 
os «8io ſu- By which Examples we may _ ,. That not only 
ſpendenter L. Srnoufals de futuro , but. Spoulals de prefenti. may be- 
— wg kg contracted conditionally (a) ; and alrhough in rhe later. 
& ibi -lciaz Caſe the words be of the preſent time , yet have they 
| Rea .& al not thei _ preſently , nor. before the cyent of the 
Tratt. de Nup- ton . | 
— Condic. appoſ- extra, (t)<. ſuper-eo. de Condic. appel. extra. © (s) Pa- 
rin d. C. ſuper eo.n. 5.& in d. c. de ills. n.2. (b) Panor, in d. c, ſuper. n. 5. & ibi Prapoſ, 
Rt 3. Schncidgin, Traft. de Nup. fol. 27. a. 34. Cover, Traft. de Sponlal. ſecunda parte. c.3. 0.2 
ib. 1. canblanatri.conflLibidem 6 4.2. 9+. 


© (++ wiinfa. ee g. Yep do nof all manner of Conditions ſuſpend the 
-—- Pic. Contraft, or-enforee an expeation of the event there- 
in c. 6 Conditi- of (c) ; for: in ſome Caſes the conditional Contradt is 
(>> pong reputed ſimple, and hath its preſent force, as if no Con- 
Summa Hoſti=. dition had been expreſſed ; and in ſome Caſes the Con- 
—_ A dition doth utterly deſtroy the Contract (4): Wherefore 


Condi. 
that 


<xg74. F. qua condizia. Covas, Trae de Spanial. ſecunda parte, Paragraphis 1, 2, 3 » 


E 2 


—_—— 
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that we may. know whe the event of the Condition 
is to be , When not; and likewiſe when the 
Condirion doth d the Contraft , when not; we 
muſt obſerve theſe Diſtintions. Conditions therefore, . 
are cither of that which is-paſt, or preſent, or to come : 
Conditions of _ things be either _ under- 
ſtood, or expreſſed ; the expreſſed are either neceſſary, 
impollible, or poſſible ; poſſible be either honeſt, or un- 
honeſt ; unhoneſt Conditions are either againſt the Sub. Eg 
ſtance of Matrimony, or not (e): As in this little Table 2990 4h 
which I have made for the help of thy Memory is de- $pertes vides 
. eff 4 
(cribed. % my _ 
WLIFS - Ms in Rub. de 
Alia "ev | v7 pp pane y nem en ors My —_—_ , alia rp emmy 
hee ft aut poſſibilis, aut impeſſibils ; impoſſibilu rurſu duplex, de Jure (que & turyie dicitur) 
& de Faffe. Secunda were diviſie oft peſſibilium, que ſunt vel peteſtative, vel caſuales, vel mix. 
te. Tirtia denique (quam tradit) diviſn eft, hujuſmods Condtitio wel eft hrtſts & poſſibilir , wel 
inhenefts & impeſſibilu ; wel boeſts & impoſſibilis ; wel inhoneſts & Pofſibiliz; que emnes | is 
debitur thi perluſtrare poterus, Kt | rages hanc tertiam Hotticnſ. divifienem DD. fere onmes proſe. 
quuntur , nhicunque de queſtione his agitur, ut Henr. Boit. inc. & Conditiones, de Con- 
dic. app. extra, Melchior Kling. Tra. de Caufis Matrimonial. fol. 73. cum ſeq. Schneidwin. de 
Nuptyis, fol. 2 7, 28. Covar. Tract. de Spoaſal. ſecunda parte, c. 3. & nounulls alii, Ego autene 
hanc mſtram diviſinem & mag perſpicuam, & veritati magus amicam ſuſpicer : Sed ſuum cis. 
que pulchrum, quantumuis non formoſum. 


Condi- paſt neceſſary 


ripe preſent g expreſſed { impollible 
the honeſt 
tme ( tH comey. pollible ; | againſt Eta _— 
: ſecretly underſtood $0 Matrimony. 
9. Conditions referred to that which is paſt or pre- 
ſent, do not ſuſpend the validity, nor defer the effect ' 
of the Coutract , but do preſently cither confirm or 
| Qz make 


— 


-_ «7 -- db ct .% 4 


S_<_Is . — 
 _—_ ws 
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(f) L. la%rur. make yoid the (ſame ( f). For Example, [.1 wil have 


q - wn thee to my Wite if my Father be living , or were alive 


L. cum ad pre- within this Month, Sc.) The Father being alive ar' rhe * 


ſens LC be De: time contained in the Condition , the Contrat is pre- 
066 a7 jr pn {ently good, otherwile being dead, tIf® Contract is pre- 
ad preſens.  ſently void (g ): wherefore theſe kind of Conditions, 
TRE which be referred to the time paſt or preſent, arc impro- 
Henric. Boic. in Perly called Conditions (+). 
L. & conditions + - 
de condic.appoſ.extra.Hoſticnſ.Summa eod. Tit.$.quot Specics.laſtitur.$ pen.de verboh. ( h) Covar- 
* TraR. de Sponſal. ſecunda parte, c. 3. $. 1. n. 9. per d. L. laſtitur. f. de condic. & Inſtitut. in fins - 
$ pen. Inticut. de verb. oblig. 


— —_— 


10. Secret Conditions are rhc{,and ſuch like ; [$7 De- 
us voluerit, If God will ; Si vixero, If I ſhall ſhall live ; 
(i) Epiſtol, Si potero,If I ſhall be able(;);| and they be called Secrer 
Jacx.4-$-15-. Conditions, becauſe they are evermore ſecretly intend- 
GG akin. ed, though they be not expreſſed (& ); and theretore 
d&$ponſal. lb. when the Parties do contra Matrimony or Spouſals to- 
bo \ Got tiles gether in-this manner, | 7 do take thee to my Wife, I will 
unic.de Sponſal, take thee to my Wife ;| anPihe likewiſe, [7 do take, or I 
in 'Sext. un kn. will take thee to my Fusband,} withour expreſſing any 
lenat & Condition, neverthelel(s theſe. atoreſaid Conditions, [ /f 
ce ab au:h:arirs- God will, If T live, If I may by Law, Sc.) arc always 
'«, ſeu 77:"*ſecretly underſtood, and yer nevertheleſs they do nor 
"; +2::--4y make the Contract conditional , nor ſuſpend the force 
Cond.t:onzm or effect thereof (7), which Concluſion is undoubtedly 
eP® :  true; whereas theſe Conditions are not expreſſed , bur 
debitores. extra. underſtood (1). Indeed if the Parties ſhall expreſs theſe 
F J=reJu O- Conditions in their Contracts, then it is not without | 
Melchior Kling, Queſtion, whether the Contract b2 Simple or Condirion- 
decewis marri- al (#); wherein whether Opinion is to be preferred, ſhall 


monial. fol. 74. ls Grict EL Ao Loans £ 
Henr. Roic. in c. be ſatisfied (God willin 7) & TC 10%, (0) 


ſi Condit;ones. de cond. app. extra. (4) Archid.in d. c. 1. cc Spanſal. lib.6. n.12; Henr, Boic, 
ubi ſupra. Summa Roſell. verb. marrimonium. 5.in vrinc, (1) 14 qued manifeſtum eft per Gloll. 
& DD. in c. unic. $ vhim. d+ Sponfal. in Segr, Sitve t;, vob, matrimonium $. q.1 4. verb.Septim.& 


per Covar.Tractt.de Sponl?l. {errno par Sto 4. (0) Infra hoc $, paulo: poit; 


. 
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11. By neceſſary Conditions, T mean thoſe whereof 
there is an infallible natural Cauſe, by force whercof 
the Effect muſt needs follow (/p): and theſe Conditions (?) Sichard, in 
do not ſuſpend the Contra&t , nor make the fame Con- *P ene: 
ditional (q) ; and therefore if the Parties do mutually «. ;. - , - 
promile ws to If the Sun ſhall riſe to morrow } (1) enr: Boie. 


it is as if they had amply promiſed ( -). Bur if the ms _ 


words of the Contract be referred ro the time of the dic. appoſextra- 
event of the Condition, then is the Contract Conditi- mms Is 
onal , and the virtue thereof in ſuſpence until the Event que condic. 
do come , notwithſtanding that the fame be inevitable ; v=>. 4 / 


Contraho. 


as when the Contra&t is made thus, [/f, and when the ;,"ciewior. 
Sun ſhall enter into Libra, &c.(s) ] or thus, [ If, and when Kling.Trad.. de 
my Father ſhall dye (t) ]; and fo it is in caſe the Event {marine 


. nial.fol.7 3.Car- 
be certain ; but not by reaſon of any natural Cauſe, as inal HoſtienC. 
[IF Antichriſt ſhall be born ( « ): ] If the Condition be de3rag 6. | 
conceived Negatively, under an impoſſible Condition, as Pe. 

[Jf. thou ſhalt not touch the Skies with thy. Firger; | appoſextra. * 
it is in effect as if the Parties had contracted t1mply © rpms © 

4g LL in c. & Conditi- 
without any Condition. (x) :'The Reaſon is, whierelo- gcc. os condic. 
ever the Affirmative is impoſſible; there' the Negatiye is appoſ.extra. 
eceſſar ( ) l . Covar.TraR de , 

YAY \ Ny 4 Sponſ. ſecunda 
parte, C+ 3« ., 

2.0.11, Of in hee caſu locum habet Gloll. in d. c. per tuas. quam ſequuntur ſo. And. & Dom. Anto. 
(:) Jaſ.in 1 impoſlibils. A. de verboblig.in fin. quem citat Covar, Tratt. 6c Sponſal, werwm dies 
iſtins Corrditionss ( ft Titius mertatur) of incevia men jelxm quando, ſed atiam an ft extiturd. 
Nanm Titius pereſt nox meori, dun wivant contro enter, Qued f6 docs fit imuecrta an & quande fe 
ventura, Contrattus eft Cenditionalss, Id quod fatitur Cardinal. in d. c. per tas de cond: app. in 
hn. - («) Covar.Traft.te Sponſal.ſcunda parte,C. 3+ F. 2.n.11.iu tn. pot Adrian, q.17. de ma- 
trim. CG) Miufing. in $. 6 impoſſibilis. lnftir. de inutil. Stipul.n.8: (y) Barn Limpoſſibilis. 
Ede verb. ob. & Minking. ubi ſupra. 


12. Impoſſible Conditions ( in this place ) are they 5 impoſTibi- 
whercunto Nature is an impediment, that they, cannoc ri 
be accompliſhed ; as [/f thou ſtalt rouch the - $t125 with Minſng. in $& 
thy Firger ; If thou ſhalt drink up all the Water in the _— + 
Sea, &c.(z)]. Theſe Conditions-arc in favour of Matri- givers, «5, 


mony 


' 


—_- 


— 
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mony, utterly rejefted and” void; or avif they were not 
$4 Gn-well mT ES the Contract qualified 


re. cherewith-is nevertheleſs oomggd += ren _——_ 


Summa Hoti. Which Conclufion is very true , 


enſ. Rub. de ' naturall : Bur if the 5 lity were nor 
Cond: PP. 5 ever beg beginning , bur. did” arife in proceſs of 
quz Conditio.. *, - : r | |". 4 
Henr. Poic, 8*time by ſome accident, is not the Condition void, 


omnes DD. in 'byg maketh void the Contract ; as when the Man and 
&< 8 Conit-rhe Woman do Contract Spouſals or Matrimony toge- 
(6) Panor. ind. cher conditionally, [ If their 1Parents ſhall conſent,) their 
conc 3;; PAFCNtS- being/ already dead, and foimpoſlible that they 
veram | fa. ſhould giveany, Confent thereunto; for in this Caſe the 
were Matrim- Contract is vord , 'notwithſtanding = = a1 wane ey 
Ps N favers WE Condition (c); which thing is the rather received , 
mo hbery as more agrecable to the Truth, whereas rhe Parties 
impoſtiuks **were then ignorant of the death of their Parents at the 
inficucns. + time. of the Conrat(); for where the Parties are per- 
aliiz autemeer-{\yaded that the Condition = Ne — truth 
a 4 14 the ſame be naturally a impoliible, yer is 
cpeſdium it not-rejected, but te wetd dar Chantart hens 
(fe ſee that the Sears of Henven co. Bom 
by qombr? at- 1 wa O caven 
[+ y fall oo to the Earth, RO _ wy 1 of | 
__ g - "2 trac Matrimon rogether inonally , ome Star 
- "aa .do fall from the tt to the Earth before ſuch a time] this 
| + pong we er ” 
Ju: autem m%- Contratt is made void by this impoſlible Condition (f), 
nfl nghe, , becaule the Parties did not orherwiſe intend to Contrat 
gud de Cond "Matrimony, nor yield their Conſents (bur in Caſe this 
_— —_ Caſe, which they thought poſſible) did come ro paſs(Q), 
non ineradics de bic re differentem. fol. (Libelli me) 1 42. Tit. Condition. fs ) hag os 
pi Sed ut Game ape. (4) Ts ling tax ei Pop 
; ; o manumiſſo. f. indebiti, nec dillentir + +0. C3. 2 3. 
OE Ss ride phate > 1 de Sponſal. ſecunda parte, cr ht" 


in L. impoſſibilis. f. de verb. oblig. = (f) Covar, ubi ſupra verb. fi enim, (g) Covar. ubi 


ſupra. Cui continuit Hadr. in c.de matr.quaſt. 6, 7. - 


without 
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without which Confent true Matrimohy is never Con- 

tracted (4). And ſo where two contract Matrimony { /f (5) LNuprias, 
T not #-dc Reg. Jur- 


they were dead , and fo could not conſent, chen is the  ibi Prapoſ 


.* 


to be the meaning of the Parties, by cx An im- fecunda parte, 
poſſible Condition, not to. yield their Conſents, but ro __—_— 


ing and perfeAt conſent ( /). | NO 


& deman.. & Bar. in L. 1.de condic. & Inſtit, f. .col. 2. Covar. Trad. de Spond. ſecunda parte, © . 
$:$. 2. n. 3. verb. quod fi in futur. &, (1-) Prayofcin c. ſuper eo. de Sponſal. extra. a.,4- per. . 
C. T'ua nos. Ce Sponl. exira. 


1}. The Sum of this that I have here delivered. (that 
I'may make it ſomewhat plainer) is no more buta Rule 
and three Limitations. The Rule is , That impelitble - 
Conditions are rejefted. The firſt Limitation is, whea : 
the impolſlibility ariſeth by ſome accident. The fecond, 
when the Parties did belicye the Condition poſſible. The - 
third, when they had no meaning thereby to . Contract 
themſelves, but to delude exther-the ether. Whereunto.. 
a fourth-may be added, namely, when as the impaſſi- - 
bility indureth only whiles the Parties are alive together : - 
As if the Man fay, [ contra Matrimony with thee, if 
thou ſhalt come to my Funeral or Burial ;} or thus 'F will ' 
marry thee, if thou do not diſcloſe ſuch a ſecret , } with 5 Corar-- 
Conditions, becauſe they. are againſt -the Subſtance of gs a IS 
the AR; nor.can be fully accompliſhed whites the Partics pare, c- 3. $.1. . 
are alive, reſiſt the Nativity of the Bond or Obligation, '* er 
and ſo make void the Contradt (1m); neither Car mie ppt 

| N 
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nal Copulation thereupon enſuing 'berwixt the ſaid Par- 
ties, beger rhe "efiraptivn .of Matrimony betwixt 
(n) Covar. poſt them in this Caſe (#). | | 
Adrian. bi fi we » ditions are thoſe' which be neither 
Poflible Condit | 
pra. + - impoſlible, bur being placed in the mid(t 
necetiary nor impoſlible, bur being p © 
berwixt- both extreams, @te indifferent either tO be, or 
| Summa Ho. noT to be (.0). Theſe poſlible Conditions, (if they be 
Rent a cond honeſt withal, (that is to lay) not againſt Law, hs "1 
Se conditto, PUSNANT tO good and wholſome Manners ) do ſuſpen 
> | nrIY the Contract (p), fo that, in the _ time , the o_ 
de int. & fb. ties contracting Spoulals or Matrimon) , under —_ 
chios Kting »Conditions, are ncither bound, nor gps | ay = 
Tratt ca. Conditions extant (9). For-Example, [-7 wy kg 1 
* Matrimonial. Matrimony with thee, if thou wilt grve me 109 . G 3 
7. rat Matrimony with thee, if thy Fat "er 
(»-c. de illis. Or thus, | 7 do cont arr” trcoirvetydier dy va 
: > 4 ſuper ev. de Jhall conſent (s ), ] dep2nding rac -4a N 
cngd<app. extra" 1 rhou give 1001. or until thy Father con cnt 
| nr h ither Obligation nor Action , cither for Spdu- 
Card. Panor. there 1s neither Jblig op” SrepaptF-acÞs 105” 
& Prepol- .. {als or for Matrimony ( 2a _ - - © Vin et 
(9) &. c. de illis. le tl rds bc uttered in the Prele 
ample the wo | 
GD Re G f the Condition rhereunto annexed , the 
ibi DD.Schneid- Hy means © | h—_ ded tl 
Nuwrits 1 +. force and'efficacy of the Contradt is ſuſpended , unti 
CS 2.7. f the Condition (#): For if we will ſpeak 
Melchior Kling. tHe event of the | 2: fas dens he 
Trad. de caul. properly, Matrimony 1S NOT contracte , OUT Y 
matremonal. | and without Condition , as well as pre- 
&. @ Conſent is pure TT prada ws 
— a & ent (x) ; whereforcT cannot chuſe bur chin r y 
$. x conditio- did plainly err,and wander far _ the mow "_ paws 
nali. Inſti. de re ent ontcn & 
verb. oblig. L: thought and taught, That p 


cedere f. de Conditional, did forthwith induce Matrimony , not- 


558% & withſtanding the Condition were not as yet extant ( y ); 
ibi DD. 

- tiend: i 
4 Ox pang ( 7) ©. ſuper'eo de cond. appoſ. extra. ( :) Summa Hol in 


eden) bon cher dwin. Trat. de Nuptiis, fol.2 7. n. 3 4+ 
. . extra. $. quz conditio. in princ, Schneidwin, I rad. d wo iy 
: -pf a cond 7 $ Ja Panor. in d. C. ſuper eo, n. 5. & ibi Pi _ notad. 6. þ cy 
« TR a. Sponſal Grabs parte, C. 3+ n. 3. & tacit L. attus legitimi ft. d. Reg. Jur. 
var. Tract. -3-n : 
in ds c. ſuper eo. & Specul. in Rub, de condic. appol. extra. n. 2 | | 


and 
: , s 
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and contrariwiſe , that their Opinion is guided by the 
ſtraight lige of Equity and truth , who do hold that 

the words, being conceived in the Furure tenſe, ( as in 

the former Example ) neither Matrimony, neither Spau- 

fals is can , befare the accompliſhment. of-the 
Condition (z) ; and that the words being framed in the (+) tnooe. in c. 
Preſent tenſe , ( as inthe later Example) they have the 1-4 ood. xp- 
force of Spouſals only (@),or rather not {ſo much (þ),uncil $7 0% 
the Condition be cxrant ; Indeed, rhe Conditians being illis. & Hear. 
performed, rhen are they Spoulals in that Caſe, and Ma- Be in <t 
' trimony in this (5) : Whereby we wy ather two Rules «ir. 
concerning thoſe kind of Contracts , one, that de- /-) Fanor. in c: 
pending the; honeſt poſſible Condition , the Contract is wrt 
fulpe ed (d ). The ather , that the farclaid Condition Extra. 1.7. 

being performed , the Contrad is then purified , or as 2 Gs rpg 
ng Conicion hed boon cxpaodied (e). Either of which two parte c. 3. n. +. 


rules hath rwo ſcveral Limitations thereto belonging. P_ —_ 

. ulrim. 
Spanl. ia Sext. 
(c) Innoc.. in c. 1. de condic. appol. & Henr. Boic. in c. fi Conditiones. eod. ti". extra. Covar. 
tra}. de Sponſal. 2, parta. c. 3. nu.2. (4 Innoc. in. c. 1.de cond. appoſ. extra. c. de illis. & 
c. ſuper eo. cod. Tit. & ibi Panor. & Prapoſ. Hoſtieaſ. Summa Tir. decond. appaſ. F. qua Condi- 
tio. Schnexdwin, Traft. de Nuprijs fol. 2 7. fe) d.c. de illis. & c. ſuper eo, & ibi DD. L. po- 
tior ff. qui potiores in pig. hab. c. fraterintatis. de frigid. & malcf. extra. 


15. The Limitations of the former Rule are theſe ; 
Firſt when the Parties after they have contracted Condi- 
tional Spouſals de preſenti, or de futuro , do before the /5 c. per tuxs. 
event of che Condition know each other Carnally, / for 4 condicapyo! 
by' this cor Copularion they axe deemed to have ,\.n- PR 
renounced Condition; and preſently ro yield their (2) Menoch. 
mutual Conſents to Contract and — pure and 7'**% de Fre- 
hari Matrimony (f) , which Concluſion is diverſly pret 1. Corar. 
1 enlarged and reſtraincd (g); as when we ſhall en- :a&4c Spool. 
trear of the effect of carnal Copulation more plenciful- Þ'"* F*<+ 
ly ſhall appear (4). (b) Infra$.17. 


R | 16. Se- 
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2 16. Secondly , when the Parties, after the Conditio- 
nal Contra , do ſimply , or without any Condition: 
expreſs their mutual Conſents by words of the preſent 
time , fit for Matrimony ; for in this Caſe alſo they are 
deemed to _ emer the Condition | and are pre- 

... . ſently joyned in ſimple Matrimony , as it no Conditi- 

| > 7 vp on ha "A before cxpeotied (). y 

verra, & bi 17, The Limitations of the ſecond Rule are theſe: ; 

eontim,- Firſt when the Condition was infringed , before ir was 

pub. extra. & Ccompleated , for being once ning , the accompliſh- 

. bi DD. ment following is not (+): 'For Example ; the 

> » | _ kh Parties having Contra Matrimony | if their Parents 

verb, Signif. ſhal conſent ], So it is, that their Parents do firſt diſſenr;, 

_ ' bur afterwards upon further adviſement . their. minds 

condic, appoſ. Þ&ing altered ; they become willing , and do now yield 

extra. n.4. Their Conſents thereunto , this new Conſent doth. nor 
|  re-<ſtabliſhthe Matrimony before diſſolved by their dif- 
> non > ſent (/) : Albeit ſome Writers ( but without ſufficient 
wie.ry in 6. . Warrant I fear ) do hold the Contrary, in: caſe the Par- 
hoc ſermon. ties do ſtill perſevere in their former purpoſe, until their 
> - gy unwilling Parents do at the laſt yield their Conſents. 

Chavaſ.in thereunto (m): | 

Summa Angel. j 


p 


verb. Matrimo. 
nium. el, 2. in tertio impediments. 11. 2. (m) Cardiual. in c. ſuper co de condit. appol. extra, 
Silveſter, Pricr. verb. Matrimonium el. 3. n. 4. verf. rertium. in fin. 


18. Secondly, when as one of the Partics depending, 
the Condition -doth- Contract pure and perfe&t Matrimo- 
ny with ſome other Perſon : This ſecond Matrimony 
ſimply contracted , is not overthrown by the ſucceeding 
Accompliſhment of the Condition of the former Con- 

{n) c. 1. 6, traQt(#): For Example; a Man and a Woman do contra 


ulrim.de Spon- 
fal. in Sext. & ibi DD. gloſl. in c. per tuagade condic. appol. extra. & Panor. in c. ſuper eo. cod. 
it.n.7. & facit.cquamvis. de reſcrip. in Sext. Prapol. ind c. per ruas. n.7. 


Ma- 


® 
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Matrimony conditionally , [ If their Parents ſhall conſent 
thereunto | before which Conſent the Man doth , with- 
out any Condition , contrat perfet Matrimony with 
another Woman, after which Contract the Parents yield © Punor. ub 
their Conſents to the former Contratt : In this Cale the "2 Por 
ſcond abſolute Contract , doth prevail againſt the for- condic.appoſ. 

mer conditional Contract (9). bc” & 

oa nuprijs fol. 28. Summa Roſella. verb. Matrimonium el. 5, yerſ 266 Tos 


19. Againſt ris Limitation it is commonly objected ; 

Thar a Condition purified is underſtood ro be retired 

back again;, tothe time wherein the Contrit was firſt 

made ; and to be of force ; not ex mwnc , but ex tuxc , 

that is to ſay , not from the time of the actual perfor-,,,, 

mance of Condition , but as if it had been even Bf wn 

then accompliſhed ar the very beginning (p); or rather ?'8"- hab. &. 

as if the Contra&t had always bcen pure and ſimple qu, 

(9). | ce acquir. "gy 
red. & ', quod 
dic. de re1ty, 


Mil ff. (4) GloF.in c. per tuas. de condic. appoſ” extra. Reuſher. traft. de Caulis Mars: 
nial. cotfil. 2. u. 40, & 41. Sccin. Jun. conlil. 35. o. 2. vel.t. Matrimo- 


'20. To which Objection , this is the ready Solution. 
Thar the purified Condition is then ſuppoſed to be reti- 
red backward , when as the Caſe in the mean time is 
not altered , nor the way ſtopped , or the e hin- 
dred (7) ; But in our Caſe the way is intercepted , and En. 
—_ _ of ARIEL ret Contra , ſub- _ ibi Pris. 
tially made ; and fini uring the imperfeRion ?* = 7- Bar. 
of the tormer Contract (5), by force whereof the ac- =y = 


&c. quamvis de reſcrip. lib. 6. (s) Quippe , quia pendente Conditione , afus nou dic. neceſſa- 
rie perfetius F. quod {i penden, de peric. & com. rei vend. PariC confil. $2. vol. 4- n. 6, Reu- 
ſner, raft. de cauſ. Matrimonial. confil. 2. n. 5. qui tandem in Contrarium labitur Sum- 


- MI, 
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wh cortipliſhed Condition is repelled , and not ſuffered to 
have recourſe to the firſt Fountaiye, from whence it did 
[) Panor.&  grjginally iſſue, lg (?).; And it is fo much rhe 


_ ne more forceably repclled, when as the ſecond Contra is 


appol. exrra, COrifummare with carnal Copularion ; for then , as well 
_——_ by the Civil Law (z), as by the Canon Law (x), this 
win.raQ.de conſummared Contratt dorh overthrow the former condi- 
+ ons tional Contra&t : Marry Sir , if the Condition exprelled 
Tratt.de cauhs ih the former Contract , be not a voluntary Condition , 
Matrimonial. but ſuch a Condition,as had it not been expreſſed , yer, 
ol 1+ i nevertheleſs is ſecretly underſtood ; Then whether 'this 
Trad. decaul, Contract prevail-againſt the ſecond Contact of Marti- 
Marrimonial- mony, Whetcin ho Condition ar all is expreſſed , is a 
cum Seq. ver 1, doubtful Queſtion ; wherein ſome do affirm ( y ) ;, and 


:- cum Seq. per |, 


ſemper in con- ſome deny (2) , and fome leave it doubrful(a); orif the 
jun<tonibus. ® Condition of the former Contra were a voluntary: Con- 
ace bay dition , before the accompliſhment whereof , one of the 
que C-comm. Parties contracted, did nor aCtually proceed to any Con- 
— quoti. (CaCt of Matrimony with any other , but verbally dil- 
es6e rei vendic. {Cnted and diſclaimed from the Contratt made , Whether 
nee, 9. OY This diſſent only , the conditional Obntratt . be dif: 
bus. de pub. in ſolved iS a queſtion , wherein all Men are not of one 
rem-at. f®. mind (b) ; and yet aſwel this , as that, noleſs ncedful 


4-4 Cm to be known to us, than doubrfully delivered by them ; 


Sext. in fin. (z) Cardinal. in d. c. unic. (« ) Clavaſ. Summa Argel. verb. Matrimoni- 
um. Impediment. 3. verlic. Sed nunquid. qui ſane ebſtwre lequitur , dum neceſſarium per neceſſe- 
rium Of contingens diſlinguere videtwr , 1d quod animadyertit. Silveſtr, verb. Natrimonium. $. 
q- 14. vesl. Septimum in fin. (6) Ur per glofl. & DD. in c. ſuper ce. de condic. appol. ex+ 
Ira, 


21. In the former Caſe therefore , that is ro.ſay,when 
rwo Perſons do contraft Matrimony together expreſling 
this Condition , wiz. [Si Deus woluerit, if God will, or 

2 Si 


C 
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 vixero, If I ſhall live ;. or $i patero',' If 1 ſhall be a- 
V j &c. be ( as I faid Yafiornhar this is a pure and 
| Cantract (c); and therefore good. againſt a ſecond () aria 

tract, whole reaſon dorh chiefly reſt upgn this Con: < unic. de 

cluſion,, Expre((a,cormm que tacite inſuut nibil operatur wp nog; 
(a) , the cxprefiing of thoſe. things, which be ſecretly Boicine. © 
included worketh nothing, And ſothe expreſſing of thar Coudnioacs. de 
Condition which is ſecretly included in the Contradt , .,.,. —_ 
doth not. make it F onditional (e) 0 for thoſe pp Mak. Kling 
[ If God will (f), If 1 live (g), If I may (h) }, are (&- e 
| he rd, in, every Sion R be it never ſo ſim- in fn. &., ui 
ple, or never fo pure ,' never ſo not conditional ; be- Prins. 


ng therefore called tacit Conditiones, Secret Conditions , (4) L-3-4c lega, 
L. condit. 


and /egitime Conditiones (&) legal Conditions , becauſe ,; £04 
the Law. doth ſupply and underſtand theſe Conditions , demon. #. 


though the Parties do omit them : To which purpoſe (- Henr. Boic. 
18 0/dendorpe in. theſe words , Malta ſepenumers i555 Condi 


rſunt nezotijs etramſu non exprimantur nominatim, ut ſunt dic. apyoſ. ex- 


Conditiones legitime , non ex voluntate ſeu Conſenſu homi- **: *% alam 
aſfgnat ratio- 


mm , Sed ex authoritate Juris procedentes , & hzc qui- 1c, um, qu 


dem non faciunt negotium Conditionale (1). Theretore if Conaitio 
there be many things in'our affairs very often, although [597 va. 


they be not expreſſed by name , as are legal Conditions, verbs {i de fu- 


grocecging not from the Will or Conſeat of Men , but #4, #amen 


Qu 


quoad verita- 


om the Authority of Law ; and thoſe do not make ;,,,;;,..:) .; 
the Act conditional. Secing then they do not make the  preſents,jde- 
Act conditional , not being ex refſed , being exprel- 0900000 NEeD> 
&d they make it not a 5 for Taciti & expreſſi Epi. Jacobs 
par virtus , equalis poteſt 1s , eadem ratio (m); tacite c.4.x.15.c. be- 
Conditionis expreſſio non reddIt diſpoſitionem conditionalem ** 224. 2- 


uf 4 ' k + Innoc. in c. de- 

(©) , of that which is ſecret, arid that which is exprel tjrues oe —_ 
ar. extra. 

(g) Epiſt. Jacob. ubi ſupra L. ultim. ff. Si gol cautionibus (b) L. impaſſibilium M. de Reg. 
Jur. L. continuus. $. illud. de verb. oblig. &. (/) Summa Hoſtienſ. in Rub. de condic. appol. 
extra. Dominic. & Phil. franc. in c. unic. de Sponſ. in Sext. in fin Bar. &- alij in L. 3.. de leg. 1.. 
(+) Jo. Olden. Topic. Legel. loco. ab authoritate fol.(mihi) 105. (7) Olden.ubi ſfapra. (m) Eve- 
raid. loco ab. expreſlo ad tacitum. , & contra.. (*) Ear, Jaf. Zaf. & alij DD. in L. 3.M. deleg.1,. 


>>, 
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3 the ſame 
ſed, there is like _—_ ual power Fog ? ove gr 
realon ; the expreſſing of a ſecret hich Poſition being 
make' the dif peg cont ; _ GS Ce 

,then ir followeth nece , | 

tak is not good; For if any Man _— rr fam 
Matrimony with two ſeveral Women, UT T4 

þ iſe ſome do; ſtick 'to this O 

gponkl, exe. 12all prevail (ﬆ) CEO of Matrimony , whercin 
won 2" pinion , That the ontra mt | 
eſe ary if A _ pe _ py C fu AI. 

live, if T ſhall be able , Sc. rties do ſim- 

(p) Covarera8t, onal (p); and therefore , if either of — the 

4, Sponial. 2- ply Contra@t Matrimony with _ yn 3nyy wenn 

Fe Felinine.z. (CCONd Contract - g ? Sy rn, the anmtce." 

& peak}. n-(4) ; and certainty” af t is ſound , thatis to ſay , 

Vela tn. , OE 0 THE. IO EpaSgen ditional , the ſecond Con- 

= de if rhe former Contra@t be IE th hic. labor hoc 

de Sponlal. ex- tract not conditional is good (7) : - ir wy (roof wa 
nic Cs ' opus eft, ow IS = lr _— ba conditional or 

24 pe Led Bo 7 oy rnb they ar hip in = wige & 

Eons eo och cocks 

agus the Will o 5/, Nam : p he. 

Ds 07 nNele Ty ns 

nium. cl. 8.9. leſs are forbidden, th by. Ge » Anc 4 

Ron ap nts Lentil [ah 

Seplin. dem Degrees (7 ),or theſe which be rea Po | Lufts like 

| ec rang they which only ſeek to farisfie their fou , 

poor FS. vy A aſidering the true Cauſes , for 

pendenteConti-Lrute Beaſts , never conſi | ; and ſuch like (y): 

nip mage which Matrimony was ordained (x) ; 

lere. Communis ic.appoſ. extra. (r) Gloff, in c. per tuas& Panor., 

ae, per ded ppl Ca ſl, et, ua dll Be: 

() CevC in ſumma, quz dicitur Angelica. verb. Matrimonium. Impediment. % 


EE Ig en luytatem beneplacitt , 

ier, verb. Matrimoninm. el. 3.n. 3. bi diftinguit inter wo il. Marr. 
OE —_ = 0) c. 18, (u) L, cum qui. C. de = > uy el. 1, de 

& volunt atem _ $- (x) Silva nuptialis fol. 135, n. 11 Prazpoſ. in E. ” 

ner yer? ook ®, k Socin, confil. 28+ col, 3. Verlic, tertio, - - (1) Intra, 2. pa 


Wherefore 
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Wherefore when any Man doth contract Matrimony 
under theſe terms [ if it pleaſe God , or if 1 may, Sc. ] 
it is in effet as if he had thus faid [ 7 am not certaim 
whether it be Gods Will, or whether the Laws will permit , 
that I Marry thee; for it may be thou art my near Kinſ- 
woman , or thou. art already aſſured to another Man , or 
ſome impediment there may be , which at this preſent 1 do 
wot know; But if it ſhall appear , that there is not any 
ſuch impediment either by Gods Law , or Mans Lgw; but 
that we may be joyned together in Wedlock , and live to- 
ether as Man and Wife, I do here contraft Matrimony 
wHh thee (z)]: And there isa very ſtrong Text for this (+) Covar. 
ConſtruQtion , where it is writren, That if a Man do ry wn 
bequearth any thing in his Will to-any other Perſon, with te, c.5. $.2. n.4. 
this Proviſo [ $i wolet (a), If he will] this of ſ8con- 2 Rn, 
ditional (5), becauſe theſe words [S; Aur, — 


L he will) do cu Silveſtri- 

' carry this ſenſe, If ic appear that he be willing (c). And +. verb. Marri- 
ſo in our Caſe theſe Conditions [ $: Deus voluerit ; $i po- — q* 
tero, &c. If God will; If 1 may,) are thus to be under- non! ane. 
ſtood, [Si apparuerit Dewm wvelle, vel me poſſe ( d) , If#* 4Singmont 
it ſhall appear that God be willing, or that I may:] There-7,., w_ _ſ 
- fore until it appear whether God be willing ; that is to (-) L. $i ita le- 
ſay, uncil it be known, whether there be any thing in 83S 1-# 
God's Law, or Man's Law, to hinder this Marriage ; in GRE ſupra. 
the mean time the Contra&t is ſuſpended as a-Condiri- (5 cod. F- 1 
onal Contract (e). To the Reaſons or Grounds of the ©} — w; 
former Opinion, namely, That the expreſſing of thoſe 6 ir. 
things which be ſecretly included hath no operation , ©) Pr verb: 
or that there is like virtue, equal power , and the ſame rage 
Reaſon of that which is ſecret and that which is ex- Tratt. de Spon- 
preſt; or that a ſecret Condition expreſt doth not make = 
the Aiſpoſition Conditional, &c. One Anſwer is yielded ».4. dove 
to them all, ( the Poſitions Þcing all but one in Senſe ©) Prie-& Co-.. 
and Subſtance) which Anſiver is this ; That theſe Po- pe. 
ſitions are all true, gwmdo tacitum non aliter exprimitur 


quem - 


= 
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rg ſend luntat his ur you d're If it } an me You 
7 ne red- V0 ro © ). B *Cret —_ will, iciſſm h like. 
_ _ — Fett " [If Go Si ill ] and luc (+) Propel 
rrbewes lt inftion of 9-71 abyt to me, PS 
W= i Conn 4 ref cen cotemT de _ 
—_—_— apy - [S/ Ofs like in L. opicie _ - 9. My I elt. Pric 
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fay well; therefore to meet with this and the like Que- 

ſtions, divers Authors have deviſed divers Diſtinions 

(t ):- Some make difference, whether this ſecret Conditi- (:) Summa 

on be neceſſary to the At , as [ If 7 lrve;] or to the $0841. 
Conſent, as If it ſhall pleaſe the Church(«):) Teachin 
that in the former Caſe, the Condition being expreſſed, Summa Silvettr. 
doth not make the Contract conditional, bur in the la- DEE 
ter it doth (x). Others have invented this Diſtintion ; & 5. 8. q. 14. 
Thar ſome Conditions are fo neceſlarily included , as '**; {ptimum 


Adrian. in 4. de 


make it conditional (z): Of this fort are theſe Conditi- (2) 4 Adrian. ubi 
ons, .[ If I live , If ſhe likewiſe conſent, &c. (a)]. And (x) Adrian, ubi 
ſome again are not ſo preciſely neceſſary , as withour 77% quan &- 
the which the Contract doth utterly periſh, bur are ra- 7.45. « $pon- 
ther included de bens eſſe, and for avoiding of fin (b) ; of fl. fecunds par- 
this ſort are theſe forclaid Conditions , [Si Deo non diſ- (5*g.3 20+ 
liewerit, $i Jura non contradixerint (c); If it ſhall not Matrimoniura 
diſpleaſe God, If the Laws will not gainſay it.) And theſe 4s 3 verſic. 
Conditions being expreſſed make the Contract conditi- —_—_ 
onal, and do ſufpend the Act, until the truth thereof do Marrimonium 


impediment. 3. 


appear (d). verſ{. {cd nun- 
q quick 
z) Prier. & Clavaſciſdem locis. (a) Prier.& Clavaſ. ubi ſupra. (6) Summa Angel. verb. 
Matrimonium Impediment. 3. verſic. ſed nunquid & Silveſtr, Prier. verb. Matrimonium. $. 3. 9-3. 
& J, $. q. 13. vertic, ſeprimum. (c) Silveſtr. Prier.de F. 2. verſic. ſeptimum qui tamen bi 
profirt exempla preſents temperus, nempe niſi Deo diſpliceat, niſi ſit contra jura, &c. (d) Silye-, 
ſtr, ibidem. 


22. Now to the other Controverſe not altogether fo . 
difficult , whereof the Caſe is this; A Man and a Wo- 
man contra Matrimony together, expreſſing ſome vo- . 
luntary Condition, viz. [f their Parents ſhall conſent,] 
before the accompliſhment of which Condition (that is 
to fay, before their Parents do conſent,) one of the Par- 
tics expreſly then difſenterh, and —-pr_ from ou 
; ON>; 


— 
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Contract ; which dono, their Parents do conſent; whe- 
ther in this Caſe the conditional Contract be purified and 
made perfet Matrimony , is a Queſtion , wherein 
(©) Gol& DD. all Men are nor of one Judgment (e): For ſome ſay 
- De condic.ap- WNAT It is (f'), others that it is not ( g) ; howbeit, rhe 
pol. xtra. Authors of the Affirmative, as they are but few 'in 
tf) -400-" number (þ), ſo are their Reaſons weak and feeble (7); 
> 2 me ſtrongeſt Reaſon (that I read of) is this, They 
(s) Ants, & _ Which þave contrated Matrimony together condition- 
&Prepoſ. in « Ally, are to expeCt the event of the Condition , and 
c. ſuper eo. Co- _— not to revoke their Conſent in the mean time (+); 
a 


rar. T1006 therefore .if cither of them notwithſtanding do rc- 


Sponſu] ſecundg 


parte,c. 3.n.6. VOke his or their Promiſe , this revocation being prohi- 
m princ.Sumr' bjted by Law, is not to be regarded (/), and conſe- 
Kore. ver. quently the Condition being accompliſhed , the Con- 
5. verſ. quid 6 tra is to be deemed +, as it nodiſſent had eyer been in- 


quis. Summ% terpoſed; that is to fay , for a pure and ablolutre Con- 


Silveſtrin. verb. : - OOTY 
Matrimoniam tract of Matrimony. Whereunto it is fully and truly 


F.3.4-4-in_©-anſ\vered, That albcit the Parties, conditionally contra- 
CH) Sol -nim &ed, are to expect the event of the Condition (#1), be- 
{tat Panor. m ing an honeſt and poſſible Condition, as this is,yer doth 
bac Sertent'a, jt not follow, that if either Party do indeed dillent and 


f is flare fit di- ,.... .. r 
<0n4u, & um difclaim , the ame ought therefore nor to be regarded ; 


vacidlarepotiz, for who knoweth not this Leſſon, Multa probibentur þ- 


rare eri,que tamen fatta firmitatem obtinest (n), Many things 


ſuper eo. are forbidden to be done, which notwirhſtanding, being 
(: ) Argumen- done, are of force; which Concluſion is beautified with 


loſſee { 
LE andafſem NO leſs than twenty Caſes or Examples colle&ted by Ja- 


f. mandati. c. ſoy (0) the Civilian (no leſs famous for his Golden Le- 
ex parte, de 16- 

ſcripr. & c.mandato. de procur.ff. ſed male ut refert. Przpoſ. in d.c.ſuper eo, unde Gloſſa, tis pritca 
reli, in contrariam Sententian deſcendit, ratio yerd qua mnititur Panor. Sumitur ex L. Potior fg. 
Qui pot. in pig. (&) Panor.in &.c. ſuper eo. perd. 1. potior.& ibi glo'la, c.dec illis. de deſpont. 
impub. extra. (1) Ex quo (inquit Panor. in d. c.fuper co) whgont [+ ful conditione ; non p0- 
tuit a6 illd obl:7 1tione recedere, (m) Id quod utringue cenceditur, Prapol.in d.c.fuper co.n.3. uw 
fin. Covar.Tract de Sponſal.ſecunda parre.c. 3.n.s. {n) c. ad applicam, de regular.& tranſeun. 
extra. C.n0s novimus. 1 7.4.2. cli vir.z 7 diſtin, (0) Jaſ.ia 1. pr* furiofo, ce his qui {uy , vel 


al.jur, 
J . ures 


- 
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ures; than Faſer of Theſſaly for his Golden Fleece). A- 
gain, If this Prohibition were of thar ſtrength and might, 
ir did overthrow all contrary Acts, atchieved and 
executed, depending the Condition of the former Con- 
trac, , thea alſo the ſecond Contradt of Matrimony 
made before the accompliſhment of rhe Condition of the 
former Contra, ſhould be overthrown by force of the 
faid/ Prohibition (p), for the leſs | being prohibited , the (2) Zen c 
oreater is the rather prohibited (9g); that is to fay, if the [0 on 
Parties be: prohibited ro difſent only , much more are militandy oe 6 
they prohibited ro contract Matrimony with any other © » confi- 
Perſon depending the Condition of the former Contract. a ayroudred 
But even by their own Confeſſion , who plant their /ed ration; 5- 
chief hold upon this Prohibition , the ſecond abſolute rang. 
Cohtract is good , notwithſtanding the ſuſpenſe of the coat. 155. 
Condition of rhe former Contract , and notwithſtand- v! 1: n-2. & 
ing'that the ſame Condition is afterwards accompliſhed pag chyt 
(7); nor that only,bur they do alſo yicld a Reaſon there- c. cui licer. «« 
of, namely , That the conditional Contract hath no &*# J«+ » 
more force, but of Spouſals de faturo, depending the {,) pal. is < 
Condition (5); and therefore by their own Reaſon rhey ſuper co.de con-, 
overthrow. their own. Aſſertion ; for if a conditional © Paws 
Contract of Matrimony have no more force than Spon- /:) Panor. ubi 
fals de futuro (as indeed it hath not,neither yer ſo much {P 
(7), . during the ſuſpence of the Condition ; ) Theretorc Trad. de Span 
if either of the Parties withdraw their tonſent before fl. fecunda 
the accompliſhment of the Condition , then cannot **<#r 57: 
[theſe Spoulals by the'Fathers conſent become Marri- 
moay («) : For this is without queſtion, That without (-) Prapeſ. in 
purg and perfect conſent of both Parties, Matrimony pep. 
cangor be contracted (x). And to be brief, this is the ;n 6a.Covar.ubi 
principal Reaſon which the Authors of the Negative O- fup-2=-5: & 6. 
pinion do uſe for proof thereof , namely, the detect of vey ts 
tias ff. Reg Jur.,. 
c. cum locum. de Sponſal. extra. & ibi DD... 


Sz pure 
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() &. c. ſuffci- pure and Conſent (y). This is that Wall of 
a & & -P- Braſs which the Adverlaries may well ſhoot at, but are 
ſuper eo. de never able to batter, nor make any breach into; neither 
cond. appoſ- js it material whether the other Party or Parents were 
tract, de Spon- WICLINg —_— of :this diſſent ( z ); for neither in 
al. 2. partec. the one Cale, nor in the other, can there be any perfect 
play bo Matrimony for want of the Parties perfect Conſent, at 
Burr. Phil.franc. ſuch time as the Parents yield their Conſent (a); for even 
& ous mG then alſo ought both Parries to agree (5) in one and the 
© ukim.de pro. {ame Mind, otherwiſe there is not Conſenſus , i. e. fimul 


cur in Sem. & ſenſus (c), and conſequently no Matrimony. 


ſupra. 

(a) Silveſtr. Prier. verb. Matrimoniam $. 3. q. 4. in princ. (6) GloT. inc. ſuper eo de condic. 
appoſ. extra; Summa Roſella. verb. Matrimonjum. el.5.verſic. Quid fi. (c) Geminian. im c. fi ob- 
Lito. de literis coateſtar. in Sext . : 


2.3. Well, let us vary the Caſe a little, and ſee what 
will become of it. Say that the Parties having contrac- 
red Matrimony together conditionally,[ If their Parents 
ſhall conſent] do neither of them diſſent, but do both 
perſevere ſtill in the ſame purpoſe until their Parents be 
acquainted therewith, who make no ſhew to or fro, by 
expreſſing, cicher Conſent” or Diſſent ; Whether in this 
Caſe is it to be adjudged for Matrimony , or not ? 

24. Some are of opinion, That foralmuch as the Pa- 
rents did not pgeciſely perform the Condition, thart is to 
ſay , formally expreſs their Conſents , therefore it is no 

(d) Clavaſius in Matrimony (4): But the greater parrt incline to the contra- 

Summa, quz ry Opinion (e), Becauſe in favourable Caſes , he thar is 

CR ſilent doth ſeem to conſent (f) ; and fo Matrimony be- 

monium Im-. ing.a Very favourable Caule (g) , it is as if peY, had 

por formally and expreſly yielded their Conſents $). * 

(e) Cardinal. ©F. M0 

poſt. Hoſtienſ. in c. ſuper eo de condic. appoſ. extra. & ibi P12pol. n. 4. (f ) ©. qui licer. de 

Reg. Jur. in Sext. Inno. in c. genefi. de cleR, extra. Felin.in cNonne de Praſfump-extra- Reg. 4. & 

Prezpoſ.ubi Supra. (z) c.in fin.de Reg.Jud.cxtra.Felin.in Rub.de Sponſalextra. (-) DD.in dc ſuper co, 


25. To 
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25. Tothat, that Conditions are to be preciſely per- SHE” 
Files (3), it-is anſwered ; That's true generally in o- - F900 "68 
ther Contracts ; bur in a Contra of Matrimony it is Mzvius. f. de 
ſpecial , that the Condition is ſufficiently performed by condic. & de- 
other &quivalent means ,-as well as by preciſe obſerva (4) Cardina), & 
tion of the ſtrict form yh Condition (z-onrth the PrepoC. in &. © 
Common Opinion is to be preferred , at it the Par- 7? 2 
ties do not iherwards break off , and beſtow themſelves {. /4c% 
in Marriage otherwiſe (1). wentwn fuerit, 


tune alteram - 


. opinionem , uit 
wvertorem ampleFitur , Clavaſius in ſua Summi Angelica. verb. Matrimonium. Imped. 3. verl- 


Sed quod $i. 


26.. What ſhall we fay to this caſe 2 A Man and a 
Woman do contra&t Matrimony conditionally, [ if he 
give her 100 /. at ſuch a time ) ; Which Woman after- 
wards doth alſo contratt Matrimony with another Man, 
under the ſame Condition , that is, | if he give her 
100 /. at the time aforeſaid ] : Which time being come, 
either of theſe Men giveth to this Woman 100 /. at 
one and the {ame inſtant ; in this Caſe Whether Con- 
tra&t ſhall prevail ? 
_ 27. By the Common Opinion of ſuch as write upon 
this queſtion, neither Contra ſhall prevail (») , by (=) Jo. And.in 
reaſon of the uncertainty (#); for ſince it is uncertain ts ; 
which Condition was belt , It cannor be cer. reed mribus 
rain , whether Matrimony is to be perferred : And Pint 
therefore it. is of no more force, than if ſhe had con- wiratam pore, 
tracted Matrimony with two ſeveral Men at once (0) ; 9% tenent 
And although ic may ſeem , that the Matrimony firſt bn, 1nd 
.comracted , - is firſt to bectteed (p), becauſe the Con- Preyoc. in 4. c. 
dition being purified, the Contra&t is reputed as if it had ART 
fverit ff. de red. dub. L. Duoritij f. de teſts. c.ex literis. cl. 2. de Sponſal. extra (0) Summa An- 
in Sext L, quetizns delReg, fo - Or I 0 on ORE 

been 
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(2) 1, potior. f. een; abfolurely and finiplymade-at thefirft (g) : Yerthar 
yg " js\ounderſtood, when as ivis: in-the power of the Par- 
(r) Bart. in  & I © prejudice the ſecond -Contraft-, otherwiſe not (>) : 
'ndeviarum- F- Howbeit , if cither Condition had been performed be- 
16d. Pwr. ine. fore the other,that Contra wereto be preferred; whoſe 
per tuas. de | Condition was ſooner compleared , though it were bur 
fk oat 2 very hirele (5). | 

in C.1, cod.tit, 


C ©) Prier, verb. Matrimonium. el..3. q. 6. in fb. facit Tiraquel. de judic. in eb.” exig, 
Lin. 3. 


28. Unhoneſt Conditions are my which be .contra- 


(!) L. impoſſibi- ry go Laws or good Manners (t) ; and arc often called im- 
linfde rerd. poſſible , that we ſhould think each thing impoſlible to 

___- be done, which is unlawful to be done («).. | 
#) L. $i fbus, | ; 

A condic. infſtitur. j 


29. Unhoneſt Conditions againſt the Subſtance of 
Matrimony, are they which be repugnant to any of the 
three Subſtantial good things , or Bleſlings for which 
(=) DDinc-fin- Matrimony was ordained (x) namely bomm prolis, Bonn 
-- -— pack fidei , & vinculum individuum (y) , the good of Ifſue,, 
(y) Oxvararadt. the of FairhfnIneſs , and the ' Bond inſeparable ; 
—— Wh others call Sacraments, though improperly (2) ; 
n.1.Svanupti- For, for theſe three ends was Marriage invented and gſta- 
alis.lib. 2- = Hhiſhed- ; firſt , for the procreation of ' Children to be 
7" < onne +7. drought up inthe fear of God, whereby his Church ma 
(x) c. omne 2.7 P y <4 
q.2. ex 4- he comtinued and increaſed (a). Secondly, forthe ayoid- 
geſtion de ve xg Of Fornication ; and that cither Party ſhall be-Faith- 
pw. de fa to other, keeping their Veſſels undefiled (4). Third- 
—_ & Cn-Jy- , for the mutual Cohabiration and \comfortable help 
11, & 12. ut 
anknadvertit. Covar. Traft. de Sponſal. 2; parte c+ 3- $. 3.9:4.in fin.Prapofin Rube Sponlal. ex- 
4a) c.omne 27. 4 2, C- r, 32. 4.2, Prapol. in Rub. de Sponlal. ex- 
_ 4 apr _—_ ns 5d repairs rt = ken Re C. |< gt 
2. Prapoſ, ubi Supra, Epiſt. Paul, ad Corinth. 1. c. 7. \ 


—_— 
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and Society: , 'neyer ro- be: diſſolyed , ſo long as the 
Married Couple ſhould live together , whether it were 
in proſperity or adverſity (c). - Wherefore theſe Condi- (cc. Nupria- 


rum. 27.4.1 £. 


tions [ Si protis generationem evitaveris , if thou ſhalt a- Jon. yy 


{EE 


void on of Children , St adwiterand' te tradide- Preyol. in <. 
ris, if thou wilt play the Adultercls , Donec invenians —_ m_ ap- 


meliorem, until I'find a better ]. 

| 30. Theſe Conditions, I fay , and every of themare 

not only unhoneſt , *þur alſo againſt the Subſtance of 

Matrimony , for that they be oppoled to thole things , 

without the which true Matrimony cannot conlilt (4); (ou... 

and therefore-if rwo Perſons ſhall contract OF ultin. de con- 
, under any of theſe aforelaid Con- © appel. cx- 


Matrimon wy. wp oy 
ditions , this their Contract is void in Law (ec): Whereas wh > > 


if the Condirion were only unhaneſt, but not againit the 28. de Spon- 


Subſtance of Matrimony , the Condition were rejected, my pos 


and the Contract good f ); cither of which Rules have veter prier. 
their ſeveral Ampliations' and Limitations : But before v=> Marrimo- 
we deſcend thereunto , it is nium $.4.9.5. 


ſite to foreſee what (a wm, 
may be objeted againſt the former general Rule. intra parte. c. 


aliquando. 32. 
q. 2. taciat L, 


cum lic. F. $i preter.f. de tranſac. (f) cod, c- vltim. ſecunda parte. 


31. Firſt therefore, where I affirmed this Condition 
[ S: prolis generationem evitaveri, if thou ſhalt auvid the @) c. ultim. de 
generation of Children | deſtroyeth the Contract (g), be- c— a 
cauſe ir doth withſtand the firſt and principal good of ws ga 
Matrimony , viz. bonum prols (b), the good of Children. ( Prayoſ. in 
It may be objected ; That if a Man do contrat Matri; 95, mma. 
.mony with a Woman conditionally, | if /he /ha// lead her Syonfal. x. par- 
life in perpetual Continency ] doth not make void the *;<34- rin 
Contradt () : This Condition ( albeit directly again!  Buldin,cs 
the firſt and principal end of age, namely bonum fink.zog... 
' prolis, the good of Children ) is not void , which obje- Qneui24e quo 
ction is the rather confirmed by the example of Heſeph bing 

an 


m— 
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by the bleſſed Virgin (#) : Nevertheleſs this Ex- 

eee" ample doth not prove the former Poſition; For though jr 
- 7+ iti © very true , the bleſſed Virgin had determined 

and _ _—_ — _ _ pow >— 

Virgini 5 XETAas Doctors do We 

Ps ned d virginitatis votum in Corde, ipſa autem votum 
() ©. Beatz a= eo expreſſit ore (/) , She purpoſed to keep the Vow of 
 Vieginiey'| did not expreſs this Vow 
Auguſt. gebono Virginity in her Heart, bur ſhe xprels this 
Cong Gel. with her Mouth : And fo the bleſſed Virgin did fo Vow 
mm Virginity , as therein ſhe did not any thin _ 
voti virginalis. Subſtance of Matrimony (m). Like as on t other ſide, 
+ 0g ſhe did ſo conſent to Matrimony , as ſhe did nothing wr 
parte c.3.$.1. Urary to Virginity ; Conſenfit enim, non in attum Fu e, 
4. | fed in potentiam, certior divinitis fatta Joſep yl 
(n) Covar. ub; £0dem Caſtitatis voto permanſurum,nec eam - aryy tom (n) ; 
ſupra. poſt. Tho. She conſented not unto the Act of re mp ror t unto 
n 4citin%3%- the power , being divinely aſſured that Joſep wy to 
|< continue inthe ſame Vow of Chaſtity, and wou 1 ” 
ex Auguſtino.de know her. Again in this ſacred aprons Joes __ 
nuprs& con: Mary,there were all theſe three good things above _ 4 
12. wie Grati. Thatis to fay , bonum prolis, quia C _ wy 3 bonum 
us aſumpſit, fdeji, quia nullum adulterium ; vinculum individuum, quia 
Coen te nullam divorti The good of Iſſue, becauſe Chtiſt 
cretor um tribs.. mullam drvortium (0). g on 
«tur. Anguit.in was born ; the good of Faithtulneſs , becauſe na Adul- 
lib.de bono tery; the Bond inſeparable , beeauſe no Divorce. 


- Conjogjij. ut 


ubi _ m (0) d. c. omne. 27. q. 2.cx cod. Avguſtino ubi ſupra & gloſſ.io d.c.omne. 


2. Secondly, wherel affirmed , that this Condition 

F; adulterand” te tradideris, If thou wilt become an A- 

(p)c. ulim & * Jyltereſs ] deſtroyeth the Contraft of Matrimony (p) , 
ce PP becaule it is contrary to the ſecond good , for wed 
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Matrimony was ordained , which is bonum fidei (9) , it 7) Prepoine 
is objected and affirmed by others , that this Condition &,.. ne 
isnort againſt the Subſtance of Matrimony , (and there- « $SponGal. 2. 
fore fe deſtroy the Contract ) unleſs this alſo had 9m rus 


n.n. 


been added , that ſhe ſhould deny to pay her _ due to () Angel. a: 
her Husband (r) ; Bur it is anſwered, that this faithful- Clavaſ. in Sum- 
neſs doth nor only include the debr of Marriage, which 737% + 
- one of them ought to yield to other ; Burt this alſo is pgd. 3.n. 11. 


excluded, That either of them ſhould yield their Bodies = ore; 


ro any other ('s); And therefore not only that Conditi- pmne c.34.1.n. 
on is contra bonum fidei , when they indent not to pay *- gm ie 
their dues to themſelves , bur that Condition alſo of Ave 


A. , * X yerb. Matrimo- 
committing filrhinels with any other (2). nium. el.4.q 6. 


poſt Tho. in 4* 
ditin2. 31. q. 1.ar. 2, (rt), Covar. ubi ſupra. Lice? mags fortaſſe ſi: contra bonum fidet, nega- 
re debitum conjugale quam olteri commilceri , auemadumodum & ad bonum prolus pertineat, non 
ſlam ſuſcipere , ſed etiam eaucare prolem ſajcepram , ar *ilud principalius ſecundum, Silveltr. 
verd. Matrimonium. el. 4. q. 6. 


33. Thirdly, where I affirmed that this Condition , ve la una 
. * . * iCUN.DIINV I 
[ Donec inv2niam meliorem, until! T find a b:tter | doth .. yay awar] b 
make void the Contratt (x) , becaule it is againſt the poſ. oxrra. 


third good of Matrimony , #d eft , vinculum individuum \3) Ex 


(x), the inſeparable band : It may be objefted that utim. Core 
this Contra&t is not Conditional , but Modal, by reafon Ti2#: deSpun- 


- Sccunda 


of this word [ Dozec (y),,nti/]; and therefore the contract nal add. 
is to take place , and (o to continue, [ donec until}, that n.1in fin. ef 


accident come to pals (2); which becauſe it can never hap- _— 46 bon 
jc 


pen (for that the exchange of Wives and Husbands was arimeni. 


and is perpetually unlawful (a); rherefore is the Con- = Silveſtr, 
. - : - rier. verb. Ma - 
tract to continue for eyer ( þ ) : Nor is it ſtrange that ,,; $4. 


L & 
(3) ZaC. in L. centeſimus $. fin. ff. de verb. ob. n. 8, & 9. wbi refert ſe in ronfie quodam ſal. 
vaſſe mulierem , qued mn adminiſtrares ſub Conditione , ſed ſub modo , fata diſpoſitions quod 
libers adminiſtret = relifts , donec permanſerit vidua. (2) L. legarum f. de annuis leg. 
Prapoſ. in c. verum. de Condic. appol. extra. n. 1.& 9, (2) Genef. c. 2. verſ, 24, Marh. c. 19. 
; verſ. 6.DD. in d.c. uleim. de cond. appoſ. extra. (65) Imo rejicitur modus contra ſubſtantiam 
attas, conſetur quad :7u; anriine validus L, cam precario. ff. de precar. & in c. ultim. de precars 


r | this 
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b—— 


this word [ Donec ] ſhould ſignific perperuiry of time, 
if we will liſten unto the Drvines, upon and rhe 
(c) Plal.199. like Cales [ Donec ponam inimicos twos Scabellum pedum . 


Heb, 4 - _ tworum (c) , until I make thine Enemies thy Foor-ſtool ; 


Hieron.comra. Donec peperit primogenitum filium , until ſhe brought 
Jovinianurs. Ih. th her firſt begotten Son, &c.] (4) Morcover ſuppoſe 


1. CITCA. prin. 


(Marth. c. 1. the Contract were not Modal, but Conditional (e),the dif- 


in fin, Hyeron- ferences whereof I have deciphered in my Treatiſe of 
ubi ſupra. Za. 


Lemos. Teſtaments (f); Yer may it be objefted , foraſmuch as 
£.uitim. n.z0. this Condition is not ſuſpenſiye, bur refolutive or ex- 


— tinCtive (g),that is to ſay , not hindering the nativity or 
wwinzm.$. ul birch of the Bond or Obligation, bur threatning a death 
tim-f. de cond. Ox deſtruction to that which is born (5) ; foraſmuch alſo 


aq 4 as privatio preſupponit habitum (i), as the Logicians 


(f;fol.137.n.s. teach us (#) , therefore this relolutive or extinCtive 


\s/Prepot. in & Condition doth*preſuppoſe a former At; and ſuch an 
appoſ. exrra. n, AC AS iS to continue , [ donec, wnti] ] rhe Condition be 


3-Paul.de Caſtr. extant (/) , Which if it never happen , then remaineth 
in L- ſuc #. the Contract ever firm and good (m) : So that whether 


de Cond.indeb. 


n.5. & ibiJaC. the Contratt be Modal or Conditional, it ſtill returneth 
p.tu8 6 | * fo Unis end, that it is not a void Contract (x). To both 
»— + oqe=r theſe Objections one anſiver might ſuffice, namely, That 
pra.Cardinal. whether we imagine the Contra to be Modal or Con- 


in c. verum.de 7;,: ral it iS not material ; for as Conditio doth deſtroy 
Condic. app. ex- 


era. Barin L.r. the Contra when it is againſt the Subſtance of Marri- 
E de cond. & mony , ( as is before confirmed ) , even ſo doth Modus ; 
Travel, a” So writeth Silveſter Prierius (0) , inthele Terms. dem 
retrat.Conven- 
ricnal. F. 2. gloſf. 1.n. 74- fol. $43. whi apertiſſim# docet , quod! Conditio reſolutiva non ſuſpendit 
aflum, nec eum {acit conditionalem , fed tantun ex roentu en reſolvit , qui interim judicarus 
« purns. (7), L&ecem ff.de verb.oblig. & 1. manumiſſones.de juſtit.&& jur. ff. (t) Everard.loco 
I privarione. & Olden. Topic. legal. (1) L. 2 #.de in diem addic, cum glofl. Paul. & Jaſ. in 
d. L. ſufficit.Tiraquel. de Retradt. convemtionel. fol. 3 4 7. n.74. Dec. & Cagnol. in L. is damnum. $. 
quod pender. de Reg. Jur. f. (m) L.1.& 2.e in diem addic. & ibi gloſſ. (n) per ea gue ſu 
peris tradita "ant , quibus adde Panor. in, c. 1. de cond. app. extra. n.2. ubi Poſt. Antho. dicit, 
quod [7 contrabe Matrimenium tecum, © fi non donaverts mihi Centum,wvolo te reliquere ; Centum 
mnquanm dat, Matrimomum, quod & principio tennit non peteſ® diſſolvi (0) Priſc. in tug ſumma 
verb. Matrimonium. $. 3. 1. 12. Acccdit Covar.traft. de Sponſal Secunda parte c.3. $.1.n.9. 4 
e 


” 
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de Moido dicendum , quod de Conditione , & ſecundum can- 
dem diftinfliionem; Nam' fi eft contra” jus Matrimonij, & 
apponitnr in ipſo Cantratts, vitiat Contrattum , Wc. The 
ſame thing is to be ſpoken of the Mean , which is {po- 
ken of the Condition, and according to the fame di- 
ſtinQion ; for it be againſt the Law of ' Matrimony , 
and bc put m,the Contra it ſelf , it deſtroyeth che 
Contrat; To whom I may joyn Covarnuias writing 
thus ; Non tantam per Conditronem contra Subſtantiam 
Matr imonmiy witiatur ipſe Contrattus, Sed etiam per Mo- 
dim Contrattus adjeftxm; Not only by a Condition #- 
_ the Snbſtance of Matrimony, is the Contract de- 

royed, but atfo by a Mean adjoyning to the Contrat 
(p) : Bur to- anſwer to cither Objeftion ſeverally ;where OR 
it is faid, that the Contra which is made Sb modo , cunda parte. 3. 
is forthwith” to take effet; and fo to continue until $-1-n-7. 
rhar quality be extant (9) : Thar is not truc incaſe this 7, ne 
Med us , w ch the Contratt is interrupted , be a- 2aſ. in1. cente- 
cainſt the Subſtance of the Act (7) ; Indeed if a Man —— 
and a Woman contract Matrimony Sb grodo , which is x par mas 
not againſt the Subſtance of Matrimony , nor unho- Summam Ho- 
neſt, nor unlawful , [ As rhat he ſhall groe her 100. —_ 
at fach a day }, though he do not give her the Sum pro- quzcondaio in 
miſed at rhe time appointed , yet is not the Matrimo- *n._. 
ny diſſolved (s); bur it is otherwiſe in other Contracts r—_ $0 
(t); and in reſtamentary diſpoſitions (#) , from whence 5. 3.4 1 2.c. ul 
theſe objeEted Arguments being deduced , prove no- 5 ©econd. 
thing againſt our former aſſertion (x) : And whereas it =...qmo 
is farther objected , that this Condition being reſoly- Sponfal.2.parte. 


c.1.H.1.n.$. 

(s) Prier. ubi ſu- 
pra. Serra Rofella. verb. Marrimonium. elf. verſic. que off diferextia, Iklemgque Jurit eft , ſi 
Jub Conditione reſolutiod Matrimonium fit contratfiur, Panor. in c. 1. de cond. appol. cara. n. 2. 
(4) L. 1. & 2. &. de addi. in diem. (s) L. pater Severinam. $. ultim. f. de cond. # 
demon. (x) Ex ſrparafir mm inferrar, EL. ottim: f. & Calom. L. neque natales C. depro- 
bec. Eyerard. loco a ſeparatis. 


&.2 _ tive, 


% 
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1 Paul de ' tive, doth preſuppoſe a former Act (y) , like as priva- 
m L fair, to preſupponit habitum (2). 1 anſwer that a Condition 


de cond. indev. refolutive ( properly fo called ) doth preſuppoſe a former 


_—_ AcR(a),in which Caſe the ( ontra&. is to be,purus in 


app. extra.n 3. Capite , conditionalis in Cauda (b), pure or ſimple in the 


- = _ Head, conditional in the Tail : - But in our Caſe the Con- 
lig. Everzs. Aition is not. properly reſolutive ; and therefore doth 


loco a privatio- Not Work any ſuch Suppoſals , which thing ap 
G) pp & 1. Þy Panormitan in theſe words, Notabis, Quod Conditio 
pecuniamquam. Contra Subſtantiam Matrimonii Contraftum impedit , non 


ﬀ. li cer. pet. ſolu quando eff Suſpenſtva., ſed etiam Reſolutiva , licet . 


L « # . : 
vrog 4 aliqui \ ſed male ) hec non animadvertentes —_— 


pd 
fol.343-0.74. &X quo ſemel Matrimonium tenuit., Conditio reſolvens 


Panorin & ul- ofober haberi pro non adjetta, quod eſt falſum; Nam dico: 


tim. de coad a \ 4 k 
—_ A quod wu1quam fuit Matrimonium , & fic propre non poteſt 


&) DD.in L. dic; Conditto reſolutiva (c). Thou ſhalt nate,that a Con- 
_—_ ditionagainſt the ſubſtance of Matrimony doth hinder 
tim.Za. de the Contra, not only when it is Suſpenſive , but alfo 
vervoblg.  - when it is Reſolurive, alchough ſome Men ( but wrong- 
- > greg fully ) not marking it , that ſince the Matrimony once 
dic. appoſ.extra. held , this reſolving Condition ought ro be accompted 
FAO for rejected , which is falſe; for I ſay, that rhere was 
never Matrimony , and ſo the Condition cannot proper- 
ly be termed reſoluriys. 

34. To conclude therefore whether the Condition be 
againſt the firſt good of Matrimony ,as [if tho ſhalt avoid 
generation of Children}, or againit the ſecond good | as 
if thou ſhalt play the Adultereſs }, or againſt the third 
good, as [ if 1 ſhall not find a better , or until I find a 
better }, In every of theſe Caſes ( the former objections 
notwithſtanding ) the Contract is utterly void , and of 

(4) Textus eſt none effect (4), except as followeth atter the Amplia- 
«420g tions of this Rule , which Ampliations are theſe. 

condic, appol. 

extra-prina parte. Acde c, ſoler, & c. aliquando. 32. q.2. 


35. The 


7 
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35. The firſt Ampliation is collected, out. of the laſt 
Objection , that is , whether the Condition be ſuſpen- 
ſive or reſolutive; yer reſiſting the Subſtance of Marri- 
mony, it overthroweth the Contract (e). (e) c. ultim. de 
36. The ſecond mplerien flowing from the ſame 22=avpot 
Fountain is this ; \ 


k 


the Contract be conditional vb. 

or modal, yet hain againſt rhe Subſtance of Matrimo- 

ny it is utterly void and fruſtrate ( f). 0 Po 

37. The third Ampliation is, That albeit the Parties 7.1 wma 

"thus contracted ſhould know each other Carnally, yet pure, c:3- $ «. 
oper che-Contradt ſtill remain deſtitute of legal force {Xe 
and virtue (g). niam6.3. q. as 
\ 38, The fourth Ampliation is, Thar albeit the Reſo- (4) Henr. Boic. 
lurive Condition be neither unhoneſt or unreaſonable ; edu 
yer fighting with"rhe Sub/tance of the ARt,it doth mor: al. extra. Co. 
rally wound the Contract without hope of recovery (þ). 7 - Sponfal, 
For Example ; A Man contrateth Matrimony with a _ = A pap 
Woman conditionally. [ If ſhe ſhall live honeſtly , or If 1*. & 16. 
ſhe do never commit Adultery, ) whereunto the Woman (2) -Bypgal - 
expreſly giveth her Conſent. In this Caſe, howſozyer 285. Panor. & 
this Reſolutive Condition ſeem very honeſt and very Car ubifu- 
reaſonable, yer becauſe it doth ſo mightily fight wi Law as 
the perpetuity or third good of Matrimony , which is tia.conlil. $2. 
indrviduum vinculum, by the received Judgment of all, , p,... 
the Interpreters (almoſt) of the Laws Eccleſiaſtical, the Hyppol.Bombia, 
Contrad is dead in Law (G); inſomuch thar if the Par- — udi 
ties ſo contracted ſhould iye rogether, and Carnally deal Tad de Spor 
together, yet could not this Conjunfion erve the fal. ſecunda 
lite, or give any ſtrength to the aforeſaid Contract (+). _—_— 
This venily is the Judgment of moſt Writers in this Cale, & Prepei. in c. 
which alſo they have generally delivered for a fin 1. 6s candies 
and memorable Caute/e, whereby any Man (if peradven- pr an_ 
ture he were urged to contract Matrimony with any DD. in c.ultim. 
Woman againſt his liking) might not,only {cem to con- © 5%: *ppot 


trat Matrimony with her , bur alſo indeed lye with co ky (og 
| an 
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and yer neverthelels be,ar freedom, and diſappoint them 
1) Hyppdl. 4 of their purpoſe, who him againſt his Will {7 ) 
-7y=4 " And one Petrus Gerardus de Petri Santi, doth confirm 
Caarelam pri- It with a pretty Hiſtory ro this eftet (m): Whiles Ge- 
_ od Aw: rardus was Stadent ar Bononia, a frafff® Scholar chere, a 
os B5/ice, tall and ſtreight Stripling, of a Sanguine Complexion , 
quam iow (pringing towards the Age of Twenty years, whoſe Pa- 
rote £74 rentage was neither baſe nor poor, having more delight 
veruwitzmes Tt be abroad in the City, than to be fhur up within a 
as $gIY ca» {olicary Study, more defirous ro behold rhe fair Faces 
— ER of beautiful Virgins, than ro pore upon an unpleafanr 
b.maw, jed twm Book, or to be acquainted with ſuch as Bartilus and 
comm, gum, Baldus , and carrymyg a greater Zeal to examin. and 'try 
5147:8,inquir the ſharpneſs of Womens wits, with fome pleaſane par: 
Covar.Tra2.ce ſoy, than to be urged with ſubtle Arguments, or oppo- 
ſed with ſerious Difparations in the Schools : And fnal- 
ly, eſteeming it in thoſe days (which none doth in 
theſe days, neither in Oxford nor Cambridze, nor in the 
*'" Inns of Courts)a fat greater bleſſedneſs ſecretly to kiſs 
the Civil Text of Womens Lips, than publickly ro fre- 
quent the Solemn LeQtures of Profound DoCtors, inter- 
preting whatſoever Text either Civil or Divine : This 
gallant Yourh, whoſe Purſe was as well farniſhed with 
Tempring Angels, as his Head fraught with pleaſant 
Conceits, often recreating his umwearied Wits , and 
daily refreſhing his atired Senſes, after he had taken a 
diligent Survey of el{ rhe whole Army of the amiable 
Amazons of Benowia, efpied one Virgin amongſt others , 
whoſe excellent Beauty , fme Complexion , courteous 
Conditions, womanly Modeſty, feemly Grace, and 0- 
ther Vertues of Body and Mind, were ſuch, as for the 
lame ſhe was worthily preferred before 'the reſt, albeit 

in reſpeRt of Wealth, Honour and Friendſhip,werec 
ro be preferred before her ({o adverſe is Fortune to Na-. 
ture ;) Well noreth this Schokar all her RO of 
rure, 


" 
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Nature, and all her wants of Fartune; by the one he 
is inflamed to Love,by the other he is in hope to ſpecd : 
Forward therefore he proccedeth, ſparing neither Vows 
nor Gifts, whether to obtain Marriage, or but to reap 
the only Fruits thereof, let the Sequet ſhew ; bur whe- 
ther this or that ir skilleth not; for ſo perfivaſive was 
his Eloquence, as the fimple Maid miſtruſted nor, and 
of ſuch force were his Gifts, as the poor Soul miſliked 
not : Nevertheleſs, leſt ſhe might ſeem too credulous 
to believe all that he ſpoke, or too amorous to = all 
that he defired ; ro prevent the one , ſhe tried wo- 
manly wit with his Scholarly $kill, oppoſing © his fair 
Promiſes many grievous Perils; and to avoid the other, 
ſhe ſhewed no want of maidenly modeſty, by often de- 
nying his carneſt Demands, — that one Jewel , 
which he.fo deſired, before all rhe Jewels which he had 
beſtowed”: In no wiſe therefore would ſhe yield , and 
yet would the be conquered in any wile : He perceives 
and- putſues , attending only for opportunity : During 
which time, her aged and long-experienced Parents, un- 
derſtanding the raſh Reſolutions of the young Couple, 
digytcc, bur would not ſee the ſame, intending indeed 
by this Bait of their Dau Beauty to catch the 
Youth in his own Net, and to force him to marry her, 
and maintain them. They rherefore make fair weather, 
inviting him to their Houſe very friendly , and there en- 
terraining him very civilly. And long it was not,.rill 
by the ſubcilry of rhe expert Parents, an opportunity 
was offercd to theſe fervent Lovers, to have accom- 
pliſhed what they long deſired. The Scholar thought 
verily that now he had got Fortune by the. Forehead. 
Bur when they were alone, and fafe together (as they 
thought) ſuddenly her vigilant Parents, with a mulrti- 
tude of Kinsfolks, ruſh upon-them, threatning even to 
kill the Scholar, unleſs he would preſently marry their 

| FI Daugh- 
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Daughter. Judge you in what a quan my youn 
Maſter now ſtood , ſeeing himſelf ; ctr yn 
brought to this Dilemma, either to a Woman of 
poor and baſe Kindred, or elſe ro 2c the loſs of his 
own life. In vain doth he now wiſh, that he had been 
faſt at his Book; In yain doth he now repent him, that 
he preferred Pleaſure before Study ; .and in vain did he 
oft and earneſtly crave a further time to anſwer ; bur 
they were peremptory : Wherefore ſeeing no other Re- 
medy; he willed them. ro ſend for a Notary , promiſing 
that before his departure he would contract Martrimo- 
ny with their Daughter , which pacified rhem for the 
time; and in the mean time, with all ſpeed, he diſpatchr- 
ed a ſecret Meſſenger to an old Dg&or his 'Turor , to 
whom the Caſe being imparted , he craveth his Coun- 
{el, in making ſuch a Contract as might farisfic the Pa- 
rents, but not bind himſelf. The Tutor qgdvifech his 
Pupil ro contrat Matrimony conditionally, [7f /he /hal/ 
live honeſtly,] or [If ſhe ſhall not do with another as ſhe 
ſhe had done with him, ] or under ſome like Reſolutive 
Condition. - The Scholar upon the return of the Meſ- 
ſenger, and the receipt of this Anſwer , he was agger-, 
tied ; wherewith, not only the Party herſelf , bur the 
Parents alſo were well appaicd , thinking the Conditi- 
on to be both reaſonable and lawful. Which done, the 
Scholar _ joyfully , thanked his Tutor heartily, 
and thence forward applyed his Stady more diligently. 
The covetous Parents, who thought they had been ſure 
of a rich Son in Law, after they had conſulted with 0- 
thers, perceived that they were deceived. The young 
Woman, who lately was a Virgin, remained very fſor- 
rowful, not ſo much for the lofs of that which could 
not be recovered , as for the loſs of her new ſuppoſed 
Husband. Thus whether we reſpe&t Hiſtories -or Au- 


thorities, we may perceive how all the Interpreters, 


with 
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with one common Conſent, conſpire in this , That al- 

beit the Condition doſeem-reaſonable and honeſt, yet be- 

ing Reſolurive, it doth utterly deſtroy the Contract of 
Matrimony wherewith it is mixed. Only one Writer (#) *) Melchior. 

(of, all that I have read) doth cun a contrary Courſe, af ned 
2 ing that this Condition [ Si honeffe wixeris , If nial,ol.rs. 
thou ſhalt live. honeſtly ; Si non mechaberis, If thou wilt 

not commit Adaltery] is a ſecret Condition, ſuch as,were 

it not expreſſed, is ſecretly underſtood, and therefore 

that the Contract is not thereby made Conditional,but 

that the fame is pure and fimple, asif no ſuch Conditi- 

on had ever becn expreſſed (o), Howbeit, I do not ſer ( argi.Congi- 
how it way be juſtified, that theſe be ſecret Conditions ; *9*=, extrinſe- 
For albeit to live honeſtly, and not to commit Adulte- & em ne 
ry, beone of the ends for which Matrimony was inſti: ef. C. de fide 
ruted, and fo always underſtood and ſecretly promiled, np ——_—— 
though it were not expreſſed in the Matrimonial Con- 27.4.1. c.omne. 


tract (p), yet that this formal Promiſe is underſtood as 274 * Prepel. 
a Cond! 


in c. ultim. de 


tion, (thar is to fay) that if either party ſhould cog. appor. x. 
live unhoneſtly by — Adultery, the Matrimo- tn. a3. Siva 
ny were thereupon os 0 fatto diſſolved (9), (for ſuch 2 mpeg 
the nature of a Condition ) doth not follow (r): Ofs. © © © 
which Queſtion nevertheleſs, and whether for Adultery 4) Ne» 4efc:- 


ente Cond:tione, 


Matrimony be diſſolved 4 vincu/o, or only 4 menſ/a ipſe jure corraat 
thoro, we ſhall hereafter diſcourſe more tully : But in 4:/poftio, ram 
the mean time, I dare not truſt ro this one Man's opi- 7 wie 
nion alone, eſpecially againſt ſo many. Again, if it were LarwSweruagy, 
granted, That this Condition [$7 honeſte vixeris, if thou Tiraquel in 
ſhalt live honeſtly,) is tacita Conditio,a ſecret Condition, COILS 
Doth it therefore follow that the Contradt wherein this n.47. que caſu 
ſecret Condition is expreſſed, is pure and ſimple , as if 733 to of 7 
Bald. in Li. C. 


de ſecund. nup. Cardinal. in Clem. 1. de pernis, vel ſufficit declaratoria. (r) Topicus namque (a. * 
ens 4 fine, tenet ſolum in bono & male, inquit Jo, Caſus Oxon. in ſua Summa dialeR. fol. 239, 


V it 


Ou ”- — - —— 


OR OTETEE. 


(» Nec 12]o Jere ir had not been xpreſſed- ( 5); Is not. that alſo very 
Mn ore doubrlu}2 I refer thee to that I have written of the 
Adulreriun ſed Nature of ſecret Conditions (+). Indeed Spouſals de 
£21177. futuro may be contrated, under this reſolutive Conditi- 
dictum, etiamſi On, i It theu ſhalt live honeſtly, G&c. (#)] " becauſe it is 
Grimen fit m0: certain that-ſuch Spouſals may be difſolyed for Fornica-. 
ns ef: Doerum tion, albeit the Contract were, pure and ſimple , with» 
ep:0.inc. out mention of the former Condition (x); much more 
poo. 49 when this Condition [1f thou ſhalt: live honeſtly, If thou 
raldus TraQ. de ſhalt not commit Adultery ( y)] is expreſſed , unleſs rhe 
Macrimoniogfol Parties fo eſpouſed do firſt- know cach other Carnally, , 


98. qui trum 4- 


liter ſentir, £ for then it is all one as if they had ſimply contrated 


we ng Matrimony (z) , which, as I —_— not utterly diſſol- 
= © . Ved for Adultery (a): Moreover, if the Matrimony were 
yy gs ſeparable even a vincu/o in Caſe of Adultery ( as ſome 
; ket do hold (þ) ,) yet who dare fay that in that Caſe it is 
| (a) Er ita for- diſſolved ipſo atto (c) : For what if the Party innocent 
taſſe mh ipſe will remit the Fault, and continue the Band frag 
| "s- mony (4); nay, the Innocent may not only ſo do, but 
; <p regard is ſeyerely to be admoniſhed thereunto (ec): Whzretore 
roman 6, Condition | /f thow ſhalt live honeſtly, or 1f thou 
tbi muptias þ ſhalt not commit Adultery, ) is not a ſecret: Condition , 


beneftt vixers, ſuch as is neceſſarily underſtood in every Matrimonial 


7 arwoey f 26 Contra (inaſmuch as Matrimony may conhiſt , and 


que verbs (j NOT be diſſolyed, the Condition being intringed) but ra- 
———— ther a Condition againſt the. Subſtance of Matrimony , 
my ebime. (inaſmuch as it is oppoſite to -the perperuity of Marri- 
m1199. denotant, 

Goden. lib,2. conſil, matrimonial:conſil. ibidem 2. 0.6, (x) cquemadmodum,de Jure jur, extra. $. 
Ita & quis. (3 c&& illis.de coadicappoſextra. () d. c.de illis.c. is qui fidem. de Sponl. ex- 
tra. DD.ivider. (4) Intelligas velum hoc procedere Jure tantim Cananico,que propter Adulteri 
deliftum ſeparatur quidem Matrimonium, non 4 vinculo, ſed & menſd © there tantum. Panor.in c. 
ex litexjs. de divor. extr. n. 5, & omnes Canoniſte ibidem. . (4) de quibus Schneidwin.Tra&t.de 
muiptiia Þl 5o. cum ſeq. Weſenbec.in Tit.de divortiis& repud. ff. (c) Sancitum enim fuit in conſil. 
Carthaginen6 (cu interfurt Auguſtinus) ut nullus conjugatus uxorem dimitteret nift probats privs a- 
gud Eprſcopum Cauſa. c. Seculares. 3 3 .q.2.c:porro.de divortiis extra.  (&) c ſoper co. de haretic. 
in Sext.Menoch.de praſump.l. 3.praſump. 1.n.1 9,20. Schneidwin.de nuptiis,ſol.5 2. Sed tamen impro- 
be Neprumum accuſar, qui irerum Naufragium facit,, (ce) Schacidwin.ubi ſopra.vide infra. 


age) 


- 


| 
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age ) and therefore doth overthrow the Corttraft of Ma- (/) Puoor. in | 


trimony whereunto it is joyned, accordingly as is a- aq > 
 foreſaid (f). | Gerard.Sing.z 1, 
39. The firlt Limitation of the fortner Rule (viz.) 7722*Sing. 
Thar a Condition againſt the Subſtance of Matrimony (g) c. utrim. de 
doth make yoid the Contract (g), ) is when the other <ondic-appol: 


Party doth direQly diſſent or gain-lay the ſame Condi-(,,,,.. .. c. 
tion, conſenting only to the Contract without the Con- aliquando. In- 
dition (+); for in this Cale the ContraQt is good, and 5 Menr- Poic: 
ſhall prevail as Spouſals (;), which by Carnal Copula- tim. d« cond. 
tion become true and perfe&t Matrimony (£). appol. extra, 

' 140. The ſecond Limitation is when the otherParty 0 di. 
doth neither expreſly diſſent nor conſent to the {aid Con: lii in c. virimide 
dition (yielding Conſent to the Contract only ); for un- 2*i=pprext. 
lefs both the, Partics do yield to the Cordiriom the Con- Pam, 
rract is not utterly overthrown : So that the Silence of the Tette Corar. 


 — 


one Party doth work the ſame effet in this Cafe, which gone ge 
manifeſt Contradiction did in the former (/). range 3.C 1. 


41. The third Limitation is when as the Parties do LI 
firlt Contract Matrimony, and then the Contra&t be- ,u: avvrſur 
ing perfect, add a Condition againſt the Subſtance of Aer. in 4.4. 9. 


the Ac; for then, albeit both Parties do expreſly give © => in. 
their mutual Conſents ro this Condition , yet 2 Mops VB 4 
not hurt the former perfe&t Contract (m). nal. & Prazpol. 


42.” Unhoneſt Conditions, which be net againſt the (9,5; am. ie. 
. Subſtance of Matrimony , do not hinder the validity tm. © 
of the Contradt of Spoulals or Matrimony, whereunto @ Prepoſ-in 
they be joyned(»), bur are repured for rejeted , and cac.appiacic 
that in favour 'of Matrimony (9), for it is otherwiſe in L per Servum. 
other ContraQts by the Civil Law (p); and therefore if ops oh 

, & hab. ubi 4i- 
Plinguitur an in eadem oraticne vel diverſs adjiciatur Conditio, we! medus, contra Subſtintiam 
Afr, y(#®) c. ultim. de cond. appel. extra. ſecunda parte. Praepoſ. in ©. 1. de Spoal. duo- 
rum, extra. n. 4+ ubi refert quod communi DD. opin. text. d. c- ultim. qui loquituy in Mitr imme 
extenditur ad Sponſalig. (o) DD. in d. c. ultim. Covar. Tra#. de Sponfal, ſecunda parte, «©, 
3-F. 1-1. 1-& 2. | (p) L.impoſſibilis de verb. oblig. F. Si impoltibilis. Inftir. de muril. fi. 


pul. 


V2 4 


go 4.8 Tbe Form or Manner of Contratting 


a Man and a Woman do contract Spouſals or Matrimo- 
ny together , conditionally if he or ſhe ſhall commir 
| Theft or Murder, this Condition is rejeed , and the 
- my gs Contra pure and ſimple(y); Neverthelcfs, it is not per- 
condic. appoſ$. petually true that the unhoneſt Condition is rej in 
que —_ Matrimonial Contracts ; for if the Parties do believe 
- 9" op _ the ſame condition to be honeſt (r), or if the unhoneſt 
Matrim. £1.76. Condition be only of a thing paſt or preſent, and nor 
—— future (s); or when the Parties do expreſly covenant 
6a parte c.3. Not to conſent , -unlefs that unhoneſt Condition be ac- 
$4.59 prin. per compliſhed (z) , in theſe Caſes the Condition is not re- 
app. ex. JjeRted , bur maketh void the Contract. 
CS Todtwetis ial. ſecunda parte. c. 3. $. 2.n. 16. (s) Idem Corvar. &. $. 2. n. 2. 
(s) Hadrian. in 4. de Matrimonjo. 9.6. & Covar. d. $ 2. n.s. 


43. What if a Man contract Matrimony or Spouſals 
with a Woman conditionally , If ſhe ſhall ſuffer him to 
have the uſe of her Body carnally , or to beget her with 
Child , Wh is this Contract pure ſimple or 

(w) De bac L. conditional (4)? Divers hold, that whether the Parties do 
RE mean of unhoneſt and adulrerqus Copulation-, or of 
c 1.deSponf. Matrimonial Conjunction , the Contract is ſtill pure and 
duorum._ extra ſ;rqple (x): In the former Caſe it is pure and ſimple ( ſay 
ws us they ) , becauſe unhoneſt Conditions are rejected from 
rum exers.verd. the Contract ,- when they. be not againſt rhe Sub/tarce 
6 Permiſerit. is (4, ,0of (}); and in the ſecond Caſe much more is the Con- 
 Gloſin dc. tract pure and ſimple,becauſe Matrimonial Copularion is 
5 296 = 2-ſecret Condition neceſſarily underſtood vy _ to-thar 
pr. end eſpecially is Matrimony contracted' ( a) ;-Others 
_—_ make difference, whether: Matrimony be contracted 
128, Panor- 3% \\1 Jer the foreſaid Conditions or Spouſals only (5): When. 


4.c. 1.1. 6. 


(< Gloſfpreall. Matrimony is contracted winder-the forclaid Conditions, 
& in d 


£145 Covoram n-4. (#) F. cum erg0-2 7.4-2. Prapoſ.ubi ſupra. (6) Prier. in Summa quz dici- 
car Silvettrig. crb Matrimonium.cl. 3.9.7.Cardinal.in c.1 .deSponſ.duorum.extra.q.1.verfic,in propoſito. 


a 


OO 
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As I do take thee to my Wife; if thou ſhalt ſuffer me, &c.) (©) Cardinal, in 
then is the| Contract pure and ſimple (c); And theſe 5,1." ont 
words | if thou ſhalt ſuffer me, &c.) are to be under-q.. verb. in 
ftood cauſative , or as though the Party had faid | be- Lan} 
cauſe thou ſhalt ſuffer me, &c.(d): ] When Spouſals are ju. 4 fernice- 
contracted*under the Condition aforeſaid , as | 7 willvis Coirs fit in. | 
take thee to my Wife , or T will contratt Matrimony SRAE 

' thou ſhalt permit me , &c. ] Then if the Parties did mean comdirie , uepore 
of an unlawful Conjunction , the Condition by the Ong 
. pinion of divers (e) is rejected,; and fo in effect, as if _— 
they had contracted Spouſals ſimply ( f): Bur if they did =» , we! ance 
not mean of any unlawful ms then -is the 2*/-=Clavas, 


Contract conditional , and is ſuſpended until the Con- guid ret aty- 
dition be accompliſhed ( g ). If it do not appear whe-trimonium im- 

ther the Parties did mean. of a: lawful or unlawful Con- Frog” 
junction, for the avoiding of. Sin the Law preſamerh moniali Coiw , 
they meant” honeſtly (þ) ; wholly the- Contract is © > 4 
made conditional, and is ſuſpended (as is aforeſaid) un-\; in uinſmdi 


til the Condition be (7)', which Condition Copuls farins 
being once , ir is a queſtion; wherher theſe Tn 
Spouſals remain Spouſals , or they do paſs from Spou- ronde veragy- 
fals into Matrimony (+) ; Wherein ſome affirm that they gail Colt, 
be no", more than Spoufals ſtill?) :: And althapgh the 7) tincea.in 
Condition be now. accompliſhed , whereby the Spou-<.1. de-Sponſ. 
duorum Cx- 
tra. de quo ibidem gloll. & Prepoſ.n.4. (e) Silveſtr. Prier. verb. Matrimonium $.3.9.7. verb. 
mihi aurem, &c. &-Boer: conkil. 40. n; 128. Panor. Poſt. gloſl. in c. 1. de Spondſ3. duorum. n. 6. 
& ibi Cardinal, q. 1. in fin. Qwd tamen non placet omnibus, & fortaſſe communis eft #pinio , 
qued ifta virbs ( Si permiſerit ſe cognoſet ) rum demum Conditionem facumt, quando de formica- 
rie Coitu intelligantuy , nempe quande Conditio aliter exprimatux quam inet. Vide Prapol. in 
d. £.1. n. 6. & Melchior Kling. Th. de.cauC, Marricmonial. fol. 7 5. .in fin; (f) c.-ultimr de 
Spoaſ. extra. | - (g) Cardinal. .in-d. c. 1. deSponſ. dworure op. ſecunda in fin. Prier. verb. Ma- 
trimonium $. 3. q.. 7. yerſ.. $i were fit honeſta. Contrarium tamen tenet Pra. in d. £. 1+ 1. 4. 
Ubi dicit hane| Conditienem nibil operars quia nen aliter exyrimitur quam ineft. (4) Covar. 
TraQt, de Sponfal. ſecunga parte. c. 3. $. 2. i fin. Prapoſ. in c. 1, de Sponſ.duorumn. 5, verb, In 
eontrariam. () Cardinal.in c.1. de Sponſ. duorum. op. ſecunda. in fin. Prier. verb. Matrimonium . 
$3.4-7- (k) de quiq DD- in c. 1. de Sponf. duorum extra, (/) Vincen. in d.c. 1..de Sponſ. duo- 
= "4 & poſt eum Jo. And. ibidem Silveſt?,Pricr.verb.MatrigoniumF. 3.9-7.verlic. Si verd fits 
fals, 
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als, which before ſuch} .accompliſhment were conditio- 
nal, are now purified, and as it were without Con- 
(=: c<eMnX dition (m) ; Yet this removing of the Condition hath 
cond. appoſ.ex- NO further force , ſave only to make that ſimple,which 
ra. & ibi DD. before was conditional : So that whereas theſe Spou- 
tarde hiece. (als \were. at firſt conditional , the Condition, being re- 
& malefic. moved , they become of Conditional. Spoulals, ſumple 
(=) ec. 0 ® Spouſals (#) , but- yet Spouſals ſtill, not Matrimony 
(0) Unicen. & (®). Like as when two Parties contra&t Spouſals condi- 
Jo. And. in dc. tionally , by ; promiſing that they will Marry together , 
1- 6 5ponl. if their Parents ſhall conſent (p), the Parties conſcnring, 
(p)Conrahune. it i$,no more-than if-they had promiſed ſumply to 
A Marry (9) , which promiſe of future Marriage ( albeit 
ſponſalia, etiam {1MPple and without Condition ), ——_—_ no more 
de firruro c. de but Speuſals (7) « Nevertheleſs it 1s ed by the Au- 
wel & ai 100rs of this Opinion, that if the Parrics contracting 
Paror. n.z. Spoulals.conditi [If ſhe ſhall ſuffer him to have 
(9) Panor. ind. the wſe of her Body | proceed to the ſecond At of Ge- 
———_ By neration, then , as by the firſt At the conditional Spou- 
fal. lals axe made ce , ſo by the ſecond At , theſe 
(2 Unicen. Je. ſimple Spoulals are tranſlaced into Matrimony (5); Orhers 
c. 1. deSpon, (Whoſe Opinion is more commonly received ) do affirm, 


duoram. Henr. that eyen by-the jon of the firſt At of genera- 
= Gd aprof; £50n 77 the id Spouſals are not only purified from 


in fin. the forelaid Condition , but are alſo turned into Ma- 


_—_ trimony (z). Whoſe reaſon is , -that foraſmuch as the 


Jncrmersn, Parties did mean of an honeſt and lawful-Copulation , 
5. verb. incon- they did thereby intend a Matrimonial Conſummarion ; 


Tn yes and conſequently by the accompliſhment ot that in- 


2 partec.34. 2. tended Condition , the aforeſaid Spouſals became Ma- 
_ trimony («) , none otherwiſe than when two Parties 
a verb, 

Matrimonium. el. 5. verſic, \ Quod ff quis contraxit , &c, Melch., Kling. Traft. de cauf, Matri- 
mania], fol. 75. in fin. (=) Covar, tra. de Sponſal, fecundi parte. c. 3. F-2. in fin. Cardin, 
in c- 1. de Sponſ. duorum, Summa Roſella ubi ſupra. | 


—_— 


© Ke and Conditional C ontracts, ec. Icy 


Spouſals conditionally ,, viz. That they will | 
IF 5 mT will conſent ;' and dealing roge- 
before the- accomp liſhment of the Condi- 
Tion , are cal ſaid to haye iy renounced the 
Condirion., bur alſo. in the ſame 'momear to have tran- 
flated the fame Spouſals-into« Matrimony (x); And $2=- 
{ſo I rake it to be,when as the Parties do contradt Spou- & Przpol. in c 
do f this I [ If thou wilt yy to have the « ard de cond. 
uſe of t I will Marry thee , if ever 1 Marry * 
)}, thr ink OFT fay', if the Parties meant unhoneltly 6. pay gon 
the Condi Condition is rejected , if honeſtly- the Contract is.*onium. im- 
ſuſpended , bur che Condition being once accompliſhed, Aaaic. ad tio. 
the Spo uſals are not only purified , but turned into Ma- fienC. Summa. 
T—_— (z). But if the Contract be made in this wile ©, Ga "4 
he thou wilt ſuffer me', I will never, forſake thee } albeit que condito. in 
do ſuffer him , yet thereby neither Matrimony, nei- {7 **wmz Ro- 
ther Spouſals are contracted or confirmed (a); for albe- nero 
it the Condition being accompliſhed , the Contract veric. quid 6 
ſeemerh to be purified , or as though no Condition had P/7.<==ala. 
been expreſſed (5) ; Yer this admitted, ir relieveth nor , rr ibidem. 
becauſe "theſe words [ / will never forſake thee ] , being © Bapritta in 
urtered ſimply , or without any Condition, infer nei- Jann Roiela- 
ther Matrimony nor Spoylals (c), becauſe they be meer nium el.5.verb. 
negative ; And therefore, unles it may appear by ſome + dice. 
- other Conjectures, that the Parties did thereby intend <6, Menkine- 
to contract MatrimGny or Spouſaks,, its as it 'the Par- nun d.24.13, 
ties had not {poken any words at all (4); Orif th 2c 
Contract be conceived alternatively in theſe _ [- If al £46. oth 
thou ſhalt ſuffer me , (&c. I will take thee to m F-art-ah e, or». 


I will give thee 00 /. (e)] though ſhedo ſu ct SOD Feud 


is it in Choice ( by the received Opinion ) whether de condi. ap 
pol. extra. & 
DD. ibidem. 

(e) Baptiſta & Silveſter poſt. Monald. ubi ſupra. (4) lidem ibidem,quibus adde Covar, Trad... 

de Sponſal. 2, parte 4+ F. 1. 8-7, (e) Sununa Roſella, & Summa Silyeftrin. ubi ſupra, 


he. 


a”— 
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Cf) Silvetr. he will Marry her ; or give her--100 /. (f); and-if he 
Poles: aed. 0nn- ig her the Mony, he is delivered from Marriage (g) ; 
0.5: in En. Cla. DUC if he refuſe, or delay to give her the Mony , he is 
vaſyerb marri- bound to Marry her (bh). 

monium,3- 1.8 4.4. What thall we fay to this Condition, [Si te Vir- 
Baprina te Simem invenero , $i in primo Coitu mibi placueris ; If 1 


el. 5 veriic.. ſhall find thee a Virgin, If thou ſhalt pleaſe me when I 


Fre kiru dre Sf rſt deal with thee >) =» 


5. Some hold that this is an unhoneſt Condition , 
(&) Nam ©:2%- and therefore rejeted (z), and conſequently that the 
i: 75 Contract is pure and fimple, Whether ſhe be a Maid,or 
debiterir off e- not a" Maid ; or whether The pleaſe or diſpleaſe at rhe 
{e2i0. L pic Trial (#). Others hold, Thar albeit the Act be unho- 
Jr. Dor.L. quia neſt, yer is the Condition not unhoneſt , and therefore 
aucem. $ . m4- not rejected, bur ſuſpendeth the Contrat until the At 
ries,  & PE compleated, whereby it may appear whether ſhe be 
ux. L. cam qui a Maid or no (7); ad chad if it appear that ſhe be a 
cenarum$.u- Maid the Contract is good, bur if the appear to be no 
E quam ramen Maid, the Contra is void (»); elſe ſhe being privy to 
regulam multi- her own Fault, ſhould reap a benefit by her own De- 


| fariam lima 2 (#) ; Wherefore going about to deceive another, ſhe 


Ripa, in c- in- i ; . F 

he as && remaineth without remedy, if ſhe be deceived herſelf(o). 
Refer. ext." And they ſay further, That in caſe ſhe be nor a Maid, 
(bY arg, L. and the truth cannot appear , the Man is not tied in 
mancipiorum.f. Conſcience to retain her for his Wife (p): Neverthelefs, - 
rachel . as well for the defet of proof, as fot the ſcandal which 
:"cer exterasde.OtherWile would enſue, the Law will charge him to en- 
Reſcr, extra. n. 

72. - (7) Innoc. in c de illis, de cond. appol. extra. poſt gloſſ. ibidem. -(t) Hoſtienſ. in Rub.de 
condit. appoſ. extra. $. quz conditio. verb. quid fi contraho; de quo Melchior Kling.TraQ.de cauſ. 
matrimonii.fol.7 5.in princ.& Wefſenb.in Titde ritu nupt. #. n. 8. verb. Nuid fi quid ipſi Theologi, 
ee Roſella. verb. matrimoniumel.s .verſ.quid ft dicat accipiam, &c. (1) HenrBoic.in 
c. itiones.de condic.ap poſ.extra. verſus fin. = (m) Henr. Boic. ubi ſupra. & Melchior Klimg. 
Traft de cauCmatrimonal.fol.75; (n) Sed ex dols neme debet reportare commedumn nec dolus dole- 


«ſe prodeſt L. verum F. hoc quoque ﬀ. pro Socio. Bald. in L.6 infanzem.C.de _ (0 ) Dols 


Dolus emmpenſatur L. deraum in fin. f. .de contrahend” Emp. ſed viro decepro ſubvenitur, qui forte 
woluit wvitare bigamiam , inquiunt Henr. Boic. & Melchior Kling. ubi ſupra. «( p) Hear, Boic. 
in c. 6 Conditiones, de cond. appol. extra. Kling. Tratt.&c cauſ. matrimonial. fol. 75. 

"F £ 


tertain 


- 


F- 
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rertain her as his Wife (9). A third ſort (whoſe Judg- (7) Pic. & 
ment is commonly received) do pur a difference in the =P w ds 
Underſtanding| of theſe words, [/f 7 ſhall find thee a (v) Cardinal. & 
Virgin, &c. (1) for ſhe may be found a Virgin by ho- 7h in < 
neſt means , thar is to ſay, by the view and inſpection ts. ode 
of her Body by hone Matrons., The. words therefore Summa Angel, 
being raken in this Senſe, that is to fay, [1F 7 ſhall find jm lnmees 
thee a Virgin by the view of honeſt and skilful Matrons ] ment. 3.0.7, 
the Condition is honeſt, ſuſpending the Contra until (*) Cardinal. & 
the event of the Condition (s) ; and then, if being thus _— we: 
viewed, ſhe, be! found a Virgin, the Condition.is purifi- () Cardinal & 
ed, and the Contra made pure and ſimple ( 7 ); or if **=poubi fa- 
by the ſame means ſhe be found'no Virgin, then is the fanms anges. 
Contract daſhr,; and of no force, unleſs before the view <4 qui dicic 
he himſelf do &wow her (x) : Bur when theſe words [7f 3% bane 6pi 
I ſhall find thee a Virgin,) are not referred to the Trial nero mea e 
by Matrons, bur by Carnal Copulation, then is the r_ 


mibi in primo Clitu placueris) albeit he were deceived of per tans, & i 


his expeRation ; And though ſhe peradyenture carried a Pr=poſCorar. 
rbea myuaacen in ſo promiſing , yet without ind - Lvarva 
yenture he did carry a ſinful mind in exaQting the per- Mn oy 
formance of ſuch an unhoneſt Condition (z). (z) Inno. in c. 


de illis' de con- 
dic. appoſextra. 
Vade Weſlenb. in Tit. de ritu wup. 


SECT. 


w 


SECT. XIIL 
Of contratting S 'pouſals either betwixt- 
Parttes preſent Or abſent. 


in Sext.Covar. > Land) 

% $-2e Which be preſent Contract Spouſals or Matrimony to- 
- arr —_ ether, it is a queſtion whether ir be neceſſary to the 
ary? c alidity of the Contract, that both the Parties do at 


. G11.:4.r.18. words of the Contrat immediately one after another ; 


rm top tt or Whether it be ſufficient that the one Party do ſigni- 


. falia.q.2.infin. fie his or her Conſent at one time, and the other Par- 


kb.z. confil. DE : 
noi}, - © At another time (4d). 
cohtihil. ibidern ; by St, | 

r3.n. 2; catn ſeq. & conlil. 17.n.z. (6) Gloſl.& Cardinal.in Clem.c.dudum de Sepul $.ſtatui- 


- mins- verb. preeſentarl,  {c) L. bſentem. & ibi gloſl. & DD. de Verb. Sign. f. (  ) de hac 


g- omnes fore DD- in c. dilectus, & in c. pen.de Spoul. extra. & Covar. Tratt. de Sponſal. ſecunda 
parte« C, 4. in pritic. n. 6. & 7. 


(e) Er quidew 2, In which Queſtion ſome pull this way ( e ), and o- 
—_ _ thers draw that way (f); but they may be reconciled by 
conſenſum eoalem tempore exprimi tenent Hoſtienſ. Jo. And. Prapol. querum opinio ut eft communaor. 
Teſte Covar. ubi ſupra. ita & zquior, Teſte Panor.in.d.c.cum dilectus. licer ipſe refragetur. (f) Ar 
fimul conſentiend' + incontinents reſpondend' docent Specul.in Tiz.de Sponſal.pet Lcontinuas.& L1n 
princ. f.de verb.ob.Panor.in d.c.dilectus.in fin. Autonius confil, 64. hanc opmiencm 1 jur Futiorem 
& veriorem affirmat Panor.loco prxallegs this 


= - wc u—_— th. A 


DR — 


this diſtinRidn ; for either doth that Party, whoſe Con- 

ſent was ffi aeacred, perſevere and continue in the ſame 

mind and purpoſe, without change or alteration , until 

the othe? Patry do promiſe and expreſs the like Conſent; 

and then is the Contract good notwithſtanding the long 

_ diſtance of time coming berwixt the expreſſing of their 

ſeveral Conſents (g ); orelſe doth nor that Party, which (;, yen. vor 
firſt ſpoke the words of the Contra, perſevere and in c.cumdile- 
continue ſtill in the ſame mind , until the other Party — 
likewiſe yield expreſs Conſent , but doth repent in the ,. a. 8. in 6a 
mean time, and then is not the Contra of any force vo 2- An. 
at all (6): For howſoever it be not neceſſary ,*that the Wyo 
Parties contracting Spouſals or Matrimony,ſhould ſpeak lib. 2. condi. 
both ar once, | or ſignific their murual Conſents immedi- Marimonn® 
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much as [ fimul Senſus (/),] an agreeing rogether ar one 4; '- Parif. con- 


fil. 55. n. 16. 


time , without which Conſent or mutual Agreement at pic. verb. ma- 
one and the fame Inſtant, certainly neither Matrimony a — 
5 


nor Spouſals can conſiſt (»). - (AmoQuens 

d. conhil. 1 3. n, 
7. Henr. Boic. ubi fupra. Prapoſ: in c.fi inter. de Sponſal. extra. notab. 3. Parif. confil. 5 5. n. 16. 
Zal. d conf. 4. vol. 2. n. $.in fin. Alciat. in L. 8. $. qui prafens. f. de verb. oblig n, 12. Surama. 
Silveſtr, verb. matrimonium. F. 2.q. 6. ( i ) Covar. Tratt. de Sponſal. ſecunda parte.c.4.n.5. 
in fin. Ferret conf. 246. n.6. (#) c. fi inter. de Sponſal. extra. ibi mutuo. & Prapoſ. in cod c+ 
* notab. 3. facit glof. in L. conſenſu. . de aftion. & oblig. Molin. in L 1. $. 1.6e verb. obl. fn.1 3 
cum ſeq. Acredit c. quia propter. & c. cum poſt, de cle&@. extra. lib. 2. conſ. Matrimonial. confil. 
ibidem 1 3. n. 7. Boic. in d, c. cum diletus. (1) Dominicus. de $.Gem. in c. 6 oblato. de li- 
tis contelt. in Sexr, Spiegel. lexic. verb. conſentire, (m) c. Tux, & c. fi inter de Sponl. extra” 
L. nuptias fl. de Reg. jur, de confil. 13. i 7. 


. But now havi our of one Queſtion, we 
ſlip into another no {eſs doubrfal, nor no leſs needful 
to be known|than the former; for what if it do not 
appear by any outward At, whether the Party , 

| X 2 whoſe 


\ 


» Gm_—_—_ 
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the ſame mind or not, w ſhall this 
ſumed ſtill ro continue thus aminded , until 


whoſe Conſent was firſt ex . do Fay be 


(n) de bac 4-* Party likewiſe ſignifie his or her mind, 
in is hard holding and dra 


Zaſius. conkil. 4. 
& 5. vol.2. Here 


in 


be pre- 


other 
yea or no (#)? 


amongſt 
(-) DÞB.inL. the Doctors ( 0) ; ' for ſome tell us that be is pre- 


1-3 4* P'® ſumed (p ) to perſevere in the ſame mind till , w 
_ 


the contrary doth not appear ; others teach the contra- 


1g- | 
(p) Dominic. in 
ry de Lit. ry (9). 


cont. in Sexr. 


Ferrecus cunfil: 246. n. 6. Zaſwus confil. 5. vol. 2. n. 7. ver. Sed nunc habeo, &c. Menoch.depoe- 


inter. de Sponſal. extra. 


ſump. lib. 6. conch. 3 7. liþ, jo conlil. ibidem 1 3. n. 7.in fn, 


px 
( 9 ) Prapoſcia c. fi 
1, Anto. Gubert. cujus Conſiliam exrar in lib. 1 


matrimo- 
niak. confil. ibidem 8 2. n. 16. bb. 2. conf, matr. conhil. ibidem 7, n. 1.4. Zaſ. - 4.voL 2.n. 8, 


.4. The Reaſons of the Affirmative are chiefly theſe, 


() L. eum qui Mutatio- non þ 


LS 


majores. de 


f.de p®*-© Change or Alteration is not preſumed , — 
es 


itur (_r ), inconſtantia_reprobatur 


Baptilt. exrra- reproved ; Which Rule is beautified with many 
(:) Menoch.de * and Examples (7) , which becauſe they. be nor fo per- 


przſump. lib. 6. 


(s), 


->raſump. 37. . EiNCNT tO our purpoſe, I omit. Again , thus fpeaketh 


(+) Menoch. the Text; S$ "ar ens interrogauit , 


ubi ſupra. Maſ- 
poets cya" deretur 


concl. 1082. One preſent do in 


4 
diſceſſt 


by 


anteguam reſpon- 


reverſo reſponſum eſt, obligat (u); If 


re anſwer, 


terrogate and depart 


& concl. 14 and returning, being anſwered, it bindeth. 


15. 
(s) L- 1. $. qui ; 
przſcns. f. de verb. oblig. 


5. The Reaſons 


of the Negative are theſe: To per- 


ſevere is to do (x); now this 1s a common Rule, Fa#a 
(x) L. quicquid you pre ſumuntur - probentur (yy), Fats are not pre- 
proved to perſevere is 


incundiz cal0- (1 16d unleſs they 

Yor. preſumed,when it is not proved. 
igirur C, which faith thus , $7 poſt interrogationem aliud agere c@- 
& mgemams perit, nthil proderit quanrois eddem die ſpoſj 

(7) L. in libello. $. fata- f, de captiv.& poſthum. 


tium. f. de divor. & repud. 


nes. F. verum. de fide Inſtrum. extra» Maſcard. de probat. concluſ. 7 32, 
yerb. oblig. ff. 


- 
= 


% 


Again,there is a Text 


eſſet (2), 
c.Cum 


( * ) L;continuus. de 


It 


betwixt Parties preſent or abſent. 


It any afte he be intetrogated begin to do any other 
thing , it not profit , e promiſe the ſame 
day ; So we ce here in this queſtion, here is Opinion a- 
gainſt Opihion , Reaſon againſt Reaſon , and Text a- 


gainſt Text, 
6. But howſoever Men b2 contrary —_—_ , hetl-, cunqat- 


ther is reaſon nor Law contrary to it {elf (a) ; Thus gn. 6. cams 
therefore is the ContradiQtion reconciled , The diſtance ibi Barr. de ac- 
- of time berwixt- the promiſe of the one Party , and of >= #: 
the other is to be regarded , namely whether ir be lon 
or ſhort (3) if long , then is not the Party , which fi FR conkil. 
promiſed | wa ro Jeon in the ſame mind until nf _ 
the other Party likewiſe promiſe (c); And therefore ( for cnflium fuir 
example) if this day rhe Man do promiſe unto the Wo- **Werrz.ur 


man , thar|{ he wil, or that he doth take her to his Wife] ;i. —_ 
and ſhe make the. like promiſe ro him the next day , »- condil. ibi- 


dem 13. Idem 


this-Contract is nor: good (4) , nor isthe Man preſumed 7.7 go. , 
to perſeyere fo long in the {ame promile (e) ; For it is a- vol. 2. at ifud 
greed upon/., and concluded generally amongſt all the a” ok _ 
Writers almoſt, ,of Fame and Eſtimation, Thar the ſpace 54 [: babes. 
of one day is a long time in this matter of Contracts , - 
N. 34. © imve- 


wherein mutual Confent is requiſite ( f ); much leſs then 701007 
if the Woman promiſe this day, and the Man next day, Pariſ. lib.4.con- 
is ſhe preſumed. to perſevere fo long, the fragility and 5-55 


mutabilicy-of- the f:xminine Sex conſidered (7g ); In this Im goes 


Caſe therefore that Rule, Mutatio non pre ſumitur hath no lib- 2+ confi. 

place , neither that Text , Si preſens interrogavit , &c. owl N 

1 3. Covar. TraQ. de Sponſal. 2. parte. c. 4. in princ. n. 7. DD. in L. 1. F. 1. #.de verb. oblig. 
(d) Zaſ. de conlil. 5.n. 14, & 15. lib. 2. conf. matr. conſil. ibidem 13. n. 14, 15. Covar. ubi 
ſupra. Paril. . $5. vol. 4. n. 14. infin. ſaſ. inl. ait prator $.Si neque fin. 3. & 10. & commu- 
nicer DD. in1. 11$. 1. ff. de verb. ob. (e) Zaſaſ.Parif. & Covar. ubi fupra. Molin. ind. F$. qui 
prarſens a. 4. Aliar. ibidem n. 12. & ita exautiendi ſunt Prapoſ. in c. pen. de Sponſ. extra.& alij 
tenenter , non prieſumi perſeverantiam con, Dominic. in c. 2+ de litis conteſt, in Sext. 6. & alios 
contrarium flaturnter. (f) Bar. in 1.1. $. 1. de verb. ob. f. n. 1. quem ibi ſequuntur commu- 
niter DD. nempe Imol. & Jaf. n. 9. & Ripa. n. 1 5. qui monet ne diſcedamus ab. op. communi. 
Zaſ. d. con. 5. n. 14- (gs) Menoch, de preſump. lib. 6. Praſ, 37. n. 42. dec. confil, 163. a. 
26. c. forus. de yerd. hg. extra, 


Where 
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Where it is ſaid, if one preſent do interrogate and deparr 
before anſwer; and returning,anſwer be made , this is a 
good Contra& ; for it followeth in the very next Sen- 
rence , Intervallum enim medij temporis modicum non vi- 
(b) L.1.$-qui tzat obligationem (h), The diſtance of the mean time be- 
preſens in i. ing {mall , doth nor deſtroy the bond. So thar ir is 
%  - evident , that that Text doth nor ſpeak in our caſe, 
(3) quam con- where the diſtance is great. | 

Gene. 7. Nevertheleſs this Concluſion, that by long diſtance 
vallum ſelum , Of time the Continuance of rhis mutual Conſent is in- 
ſme alio a#% rerrupted,and fo the Contraft void (/) , is not free from 
cy, all Exceptions (#) : Firſt therefore , if the Parties conti- 
Hum vitiare nue ſtill preſent withour departure from the place; and 


comme: DD. withour'dealing in any other A, con or imper- 
calculo con. . : 
Gloſſ & Paul. - tinent to the matter in hand , the lon ance alone 


. de caſtroecep- doth not interrupt , or hinder the validiry of the Con- 
AC ind$1m, frat (7) : As forthe e, the Man deliberately pro- 
2.Alciat. ibi=  nounceth the words of the Contra before the Woman, 
ws MF and askerh her , whether ſhe be content ro make the 
coke Eorar., like promiſe to him. She anſivereth , I will firſt confer 
Trae. deSpon- with my Friends, or with my Counſel ; which Confe- 
bh rence perhaps continueth a whole day , or ſomewhat 


(4k) Vide Ripam 


in 1 1. $. 3. f. more, the Man till attending her anſwer (m) ; And in 
. de verb. ob. n. the end without any new interrogation , ſhe pronoun- 
. ubi tradita ; gh . 
—— +a, ceth the like words to him as he did to her , This I 
imitationibes hold for a good Contract (»). - . 
iluſtrata. 
(7) Paul. de a ; | 
Caſtro. in d. F. qui preſens. ver. Recoillige, &c. Ripa ibidem, n. 12. nbi hapc limitationem va- 
rijs confirmat medijs. Alciat. quoque codem F. n. 2 4. qui tum in fine labitur. (m) Secus enim 
fer , ff diſcederet &f ex interval rediret , quia palam eft , atiis contumacionem per diſceſſum 
( nift fatim revertatur ) interrumpi. d. F. qui praſens. (=) Ripa in d.$. qui prafens. n. 12+ 
poſt, Caſtrenſem ibidem. Adde Molin. cod. loco. d. 9. querwm opinio eo facilins procedit in Con- 
traftu Matrimonali ; que hic alijs Stipulationibus eft favirabilior Zaf. in L. Si Stiputer. $. fin.n.7. 
+ hoc Caſu procedit opinio Archid, quem ſequitur Dominic, in c. fi oblato de lit. conteſt. in Sext. 
Ferretus conl. 446. n. 6. | 


8. Sc- 
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 -B.- Secondly, if 2 certain time be appointed wherein 
to deliberate ,' as if the Man do —_— this day, and 
| the Woman obtainerh reſpite for anſwer, until rhe 


next day ; whereupon the Man departeth , and return- 
| ack rn cored if then the Woman make 
the like iſe tro the Man , not diſſenting then, nor 


pented of his former promiſe ; I ſuppole (6) algae. in L. 
na hos , diſtance of time , or departure from nes 
4 9. | | Imol. in L, $i 
Sri $. fin. de! verb. oblig. Alex. confil. 107. vol. 1. idem affirmane Jaf. in 1. Si ſtipuler. $.Si 
perſeverantia alterius. vide Addic. purpurat. ad Jal. in d. $ qui praſens. 
9. Thirdly, If the Party , who firſt promiſed , do at 


having+erſt] re 
> Oo to be of like cfet, as if there had 1- $quipreſf. 
not been 

dem n. 11, 
in ; ff. de verb. oblig. & Molin. in dF. qui prafſens. n. 17. fi viz. & quatenus coniter de 
the promiſe of che other Party , following a long time 


after , the {ame , and conſent thereunto ; then is | 
X & good , by reaſon of this new Conſent "ofr 5 ay 
eencurring [With the late anſwer (p). cand. f.de 

| verb. oblig. & 


ibi Imol. & DD: Molino. in d. F. qui prafers. f. de verb. oblig. n. 1 7. 


10. If the time betwixt the promiſe of the one Par- 
ty and of| rhe other, be not /ong, that is to ſay, not 


above a day (q) (I mean a natural,not Artificial day ) (1 _—_ 


(7), then is that Parry who firſt made promiſe, preſumed «.. 4. yer. 
to continue his Conſent , until rhe” other Party have oblig. 
made the like-promile (s) ; and fo the Contratt is of like © Zens 


o : vol.2.n.15. 
force , as (if they had promiſed both at once (2). quod confil. ex- 

| tar. lib. 2. con- 
Gil.. Matr. conſil} ibidem. 1 3.n. 1 5. natwralis dies ex antiquerum Summs, id tempus dicitur, qued 
4 Iuce oft ad tevebras, non ſpecium 24. horarum, quanivis Accorl, Paul. de caftr. Rom. & Jaf. 
diem hunc qui 14. horarum ſpaci cenficitur , Matrimonialem appellant , ſed erranter, ſs credimus 
Alciat, in 1. 2. de verb, Sig. Tiraquel. de Rerra&t. Lignagier. F. 1. gloff.” x1. n. 3, 4, 5. Spiegel: 
Lexic. verb. die, Rebuff. in d. L. 2. & aliis. Ego vers Molincum ſequurizs , nec offocterim quidem 
horarum ſpacio cortratum viciari , ſi tamen conflat parter in eodem aftu gerendo , perſeveraſ- 
ſe. Vide Molin, in L.«1, $. qui praſensff. de Verb. oblig. n. 9. (- ) Zaf. ubi ſupra. Covar, 
TraQ. de Sponſal.2, parte. c.4. 8-7, Alciat, in 1.1, 5. qui praens ff.de verbblig. n. 12. (t) Ibidew, 

| AS 


SS 


= 
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| 11. As for the A ent, Thar fats are nor preſu- 
(v) L.in libello. med («) , but to perſevere is a fat (x) ; therefore nor 
Ss preſumed , it may eaſily be retorted ; for if fats be 
poſtlim.c.cum not preſumed, then mutation being a fact is nor pre- 
Jovannes.$- ve- ſumed (y); And certainly much more properly is mura- 
:nſtr. exrrs, Tin a act than perſeverance, for perſeverance is but the 
(x) L. divortium continuation of a former A (z); Whereas mutation or 
Fg change , 4Sa new contrary Act (a), and therefore not 
quicquid.de . {0 eaſily preſumed; and as for the Text , S/ poſt interro- 
Reg. - #cum o2t;onem, Oc. (b) which faith, Thar if after interrogation, 
(+) Maſcard.de CE Party begun to do another At , it profiteth nor, 
probac. conclu. though he an{wer the fame day;; This Text doth not 
Hoe elem we, OAly not hinder, bur further this preſumprion of perſe- 
pauces auZieni- VETANCE; for in that it is ſaid, if the Party begun ro 
bu; reberatam , do another thing , it profiteth not, if he anſwer the | 
No reſumitns IAC day , &c. we may thereby gather (by an Argu- 
(z) Bald.'in L, Ment 4 contrario ſenſu) that if the Party do not | 
quicanque © another "Act , then it profiterh if he anſwer the fame 
& in 1. quidam day (c); Bur doth every mean At between the former, 
cal.9.C. de jure and the ſecond promiſe interrupt the continuance of the 
X —— I Parties Conſent, and ſo rhake void the Contra 2 The 
L. ſingularia ff. regular Concluſion is,that it doth ( & ) , but alloweth 
{i cer. pe. rheſe Limitations. 


(5) L.continyms. 


<- yerb.obf. | 
iprinc. (c) Vide DD. in d. L. continuus. & in L. 1. $.qui prafſens. f. de verb, oblig. (4) Hanc 
regulam conſtituit Franc. Ripa. in d. $. qui prafens. per. &. L. continpus. 


(-) L.cuman- 2, Firſt , when the Act is naturally neceſlary (e) ; 
ay z- and therefore ro make Water, or to exonerate the Bo- 


aliiin L.2.4. dy,or to Dine or Sup , doth not interrupt the continu- 
"og verd. ance of Conſent ( f ), eſpecially in fo favourable a Caſe 
(f) Ripa. in 8. AS Matrimony (g). 
$.qui preſens. n. | "ON | | 
18, Molin, n.1 9. Alciat. n. 9. qui omnes indiftinffe fic decent, quanruu non deſurt qui quead Pron- 
dium wel Canam differentiam faciunt inter ſanum & exrotiom, quam d:ſtinfiionem refelit. Ripa. 
Joo preall. (g) Za, in LS$i Stipuler $,ultim, n. 7. de verb. oblig. ff. 

I} Se- 


—— 


etwixt Parties preſent or abſent. I6T 
{| 2 3- Secondly , when the Ad is acceſſory or adhz- 


rent to the principal matter , as to call for Witneſſes, or ' 

ro confer with their friends, therein it worketh no in- 

rerruption (h). (h) Jaſ. in 4. $. 
I4- Ta when the Act conſiſteth only in words, == 


* in fin. Ripa. n. 
as to ſing a - 


ng of Robin Hood , albeit it be neither : 7.Molinn s. 
neceſſary nor pertinent to the Cauſe , it maketh no 
breach or intetruprion (z). (i) Paul. de Ca- 


t5. Fourthly , whenthe Ac is very ſhort and brief , Alerin "'E 
it hath not to/ interrupt the Conſent ; as ro falute any s. iu 6. ©» 


Perlon , to read a Letter, ro Seal a Proceſs, &c. (4) }. © Molin. in 6. 
16. 'Fifthly |, when the Party promiſing departech 3% © 


forth of the place ; and returneth ſhortly again, here Sina ws 
is. no interruption, but that the like promite being made —_——_ 
by the other party upon his return , itisas if there had wht up Y 
been no departure (7): Whar if the Party , having firſt 2» cm alis 


promiſed Matrimony, depart forth of the place , and ©7-#"* 3 ad 


whiles he is going forth, the other Party maketh the wan ou ate. 
like Promiſe ? For Example ; The Man faith to the 7 wan a- 
Woman, [Here 7 take thee to my Wife,) and then de- {nk _ 
parterh from the place; and as he is going, the Woman (1) Terr. in $. 


faith ro him, |[ And here 7 take thee to my Husband, | axle apr 


Whether is this a good and ſure Contratt, yea or & 4. þ ke 
no ? Or. nec reputs- 


- x7. In reſpect of divers Circumſtances the Anſwer \”' goth on 


may be divers : If the Man did not hear the Woman, a#u:, ni inter- 
the Contract is of no more force, than if the Woman veviove limgy 
had nor ſpoken| at all (») : If the Man did hear the ®Te 
Woman, it is material, whether he departed ſuddenly ividem. ) 

| on of her Anſwer, or not? If &, it is = TIN =" 


holden that the| Contrat is net good, and that this preſeng. ce 


ſudden departure, is an Argument thar it tepenred him mh 
of his former Promile (»), unleſs having heard her voice, JaCorm RY 


7 3. (») Franciſ. Ripa. in d. F. qui praſens. o. 6. in princ. Alciat. ibis 
der, n+ 1, ver, unde tnpgis placet, &c. 
he 


ery 
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he 'did ſtay to-underitand her Anfiver ; for this his ſtay 
is an nt that it did not repent him of. his former 
(e) Ripa. d-n-6. Anſwer (0): If otherwile, that is to {ay,. if the Man did 
Awe,” not depart immediately after he had uttered the words 
of the Contract, but expected her Anfiver: This flow 
and unwilling departure, is an. Argument rather of per- 
{eyerance, than of. Repentance ; and therefore the Con- 
tract is rather to be. adjudged for a good Contract in 

(p) Ripa- _ this. Caſe (p). 
fee 18. Nor only ſuch: Perſons as be preſent, but thoſe 
_ Perſons alſo which arc abſent may contract Spouſlals or 
() L. faffcit & Matrimony together (4). So did Jſaac and Rebecca, as 
L. fin. de Spon- jt ap Mm Sacred Scriptures ( r). Berwixt- them 
Gl-#.c.e* that be abſent, Spoufals or Matrimony may be contra-. 


20 wn i fed three manner of ways; that is to lay,.by Mediation 
cans.C. cim of their Proftors ( 5s), or of Meſſengers (7), or of Let- 
Sexr&ibi, Zers (#) ; provided neverthele(s in every of thoſe Caſts, 
Domes. Gera: that the Parties have ſome notice or intelligence;the one 
prbgs bags of the other, at leaſt by Fame or Report (x) ; for unto 
Sponfal. ſecunda thoſe who be utterly uknown to us, we cannot yield our 
parte, c: 4.3. 3. Conſent ( y), (without che which-it is impollible ro con- 


- pa + tract Matrimony or Spoulals) no more than it is poſli- 


n.24ib.z. confil. ble for us to love thzm , of whom we have never 

matr. confiL ibi- f, 

«mn ragee”" heard (2). 

conhil.1 70.3. 

{r) Genel. c. 24. Prier. verb. matr. F. 5. q, 9. gloll. in c. nec illud. 30. q. 5. (7) c. ultim.de 
. in Sext. & ibi DD.. quam He procurator muncins _ debet pots Imauit Cover. Tratt. 

de Spanfa). ſecuntla parte, c. 4- n. 3. n tin. Franc. in-c. altim.y. ult. de procur, in- Sexr. n. 741 fin. 

{:) L. ultim. ff. de Sponſal, | (#) cad. L. ultim. Sumrca Hottienſ. Tit. de Sponfal. $. qualiter, 

(x) Gloſl. in c. illud. 30. q. 5. Melchior Kling. Tra©. de Sponſal. fol. 2, Dominic. in c.ultim. 

dc cotes is fre. 2. (7) d. gol. & Dominic. ubi ſupra. (z) Phil. Franc. inc. ultim. 

d>-procur. inSext.n. .4.&.ibi Dominic. de 8, Gem. F. 1. paulo uae fern. gloſſ. ia C1. $29.4.1. 


(8) Textind < 19. When Spoulals or Matrimony is. to be contracted 
wii. qu: 19m by a Proctor firſt of all, it is | chat the Proxy (or 
ner Letter of Attorney) be Special (a), that is - to. ſay , ex- 


rrahitur, ſed idem Juris, wel in Spon/alibus eſſe, frame Dom. '& Franc. in princ. & c- 


preſſing. 
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preſſing a+ certain Perſon, with whom: Matrimony” or 

Spoulals are to- be- contradted'(); As , [7 mate ſuch a()Jo.And Dom, 
Man my. Prottbr, to contratt; Matrimony or Spouſals for } n= _ & 
ame, Or in my Name with A. B.&c. (c)]. Nor is it ſuffici-<. pr « 
ent if the Proxy be thus , [7 mate A. B. my Proctor to(*) gloll. ind. 
contratt Matrimony. for me with ary Woman, tor the Per-© __ 

ſon muſt be ed certainly , cither in the Proxy, or 

at leaſt by ſome other means, &c. (4 ): Neither is ir gl»0.& DD. 
Withcient h Special Clauſes be added, the Proxy c———— 
being general ; as, [/ make A. B. my Pro:tor or Attorney verb. mazrinio- 
for all my Buff and Affairs , judicial and extrajudicial, "mn dag 
with power and authority to do for me all and fingular 
whatſoever I my ſelf cou/d\ do, if I were- perfonal'y pre- 

ſent, &c.(e)] Neither yer is ir ſufficient , though the 

Proxy were ſufficient , if it be: revoked in; the time of 

the ContraCh, | albcit alſo the Parry do afterwards ratitie 

and confirm} the Contract (f); bur this Concluſion is a} EE | 
not to be caren now, efpecrally of a Weak Stomack ; w# atious 
for as it is hard of digeſtien, {© ir is likely to breed il! /rraſe + 
Humours (I mean erroneous Opinions (z),) it the Sto- an he. | 
mack be not prepared , and the- thing it {elf ſeafoned;, gow ft expreſs 
and made aprtito be digeſted : Anon therefore, when thy /v; 7m 
Stondack is a lirtle ſtronger, and the marrerriper, thou bejuſends we 
ſhalr feed on | that which now thou haſt bur only a Clauſuls exren- 


| dritur ad alta 
taſt of (h). | exrgenty# ſoe- 
| ciale manda- 
tum, dum tamen fint conſimulia, & non majors. caſs.expreſſa. Dominic in c.qui ad agendum.de pro- 
cur. in Sext. Ad" majora autem expreſſig non extend1tus. ills Clauſala, cujus: : amen Conchuſionts Li- 
mutationes aliquot wvideas apud Felin, in c. Sedes de reſcrip. extra. verb. Clauſula.&c.n. 5. (ff Mo- 
lineus in No. intelle&: L. ſaF&ir. de. Sponſal, Idem Molin: in Themare coafil, Alex: 1.46. vol. 5+ 
(z) Vide Ancharan. in. c. ratihabirione. de Reg. Jur. lib. 6. Auto. de Burr. conk!. 64. Alexcon, 
hl. 146. vol, 5. Prayol. in C- 2. de-coming. Servorum. extra. Felin. in c, ex parte Decani- der re- 
ſcrip. extra. Dom. de S. Gem. in c. ulrim» de procur. in Sext. $. ſane, n. 4. cum addic. ibidern- 
(hb) lnfra cod. F. 


— 


* 20. The Proxy being ſufficient, the next thing con- 
ſiderable herein is rhe form or matter of words to be 


Y 3 con- 
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confidered and obſerved by the Proftor in contracting; 
Spouſals or Matrimony, wherein ſome do hold that the 
Proctor ought not to trame the words in his own Name, 


(i) Perr. An- or as Proctor (+), bur in the name of the Party , like a 
char. in c. ul- Aſeſſeger (4); and if he do otherwiſe, that the Contract 


tim..de pro- 


cur, in Sext. n» 1S Void (7) : And therefore if he fay thus, [7 being ſuch 
iu 3, 4 ans Proftor, do here promiſe that I will marry thee ;] 
Etr, Anc . 


hi fm. Or thus, [| Here I take phee to Wife in the Name of ſuch 
(1) Anchar. in a man whoſe Proftor //am,] this is a void Contract (mn) ;; 
dc, ulrim-P whereas if he had faid thus, [7 being ſuch a mans Pre- 


þ mlm-©a (or, do promiſe thathe-will marry thee;) or thus. [Such 
bi, * a man doth take thee to his Wife by me being his Prodtor,| 
"up hpermog this is a good Contract (x) , ſhe making the ſame An- 
(n) Summa Ho- {wer to him again, wiz. [7 do promiſe thee in his Name , 
ſtienſ.in Rub.de 14. þzm by thee, that 7 will marry him ;) or thus [ 7 do 
—_— T's. take him to my Husband by thee , being his Rroftor ;) for 
matrim.$+ 5. i jn the one Caſe Spouſals, and in the other Caſe Matri- 
GH "tient. MONY is contraſted (o). The reaſon of the difference 
Prier. ubi fupra. 1$ this, Fecauſe where a Proftor, as a Proctor , doth: 
Dome 5.Gem. make a Contract with 'another Perſon , there by the 
& Phil evans Civil Law, he which did conſtitute the Proctor, hath: 
pron in Sexr. nota dire or immediate Aftion againſt that third Per-- 

pL. per p'*- ſon for the performance of the Contract (p) : Bur other, 
"ub: DD. Wile it is when the Centra is made by a Meſſerger , 
communiter 4i- ho comes not in his own Name, but in his thar icant. 
_— him, being as it were the voice of the others mind, and 
curatiouema#is the Picture of his Perſon (q). Now then, becauſe in a 
rings og Contra of Matrimony it 1s tequilite, that the one Par- 


ceſſane, ſirus per TY ſhopld be bound immediately to the other, and that 


my &. cither of them ſhould have dire&t Action againſt the 


Bar CS 9 OLNer (7), it is behovetul (by this former Opinon) that. 


alteri,vel ſibi, 4 
(q) Phil. Franc. poſt Jo. And. in c. ultim, de procur. in Sext n. 7. vide ( pracor. ) Bar. in L. qui 
zutem conſtituere. ff. de con't. pec « (r) Bar. in 1, qui-bona. $, & alieno. ff, de damno infect. 


n. 3. per L. fin. &. de Sponlal. 


the' 


| 


—_—_— 
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the Proctor frame the words, net in his own Name, or 

as Proctor, but in his name who did conſtirure him , 

and as lis Meſſenger (). (') Anchar, in 
21. Others nevertheleſs ( whom I rather follow) re- 5; cOnDP 

je this former Diſtintion, as conſiſting rather upon Franc. a. 7. 

a Quiddity than Equity, and ſtuffed with rigour inſtead 

of favour (7) ; Wherefore it is not material, whether the (+) Covar. 

C ontract be formed in theſe words, [7 do Contratt Mr by wn 

trimony with thee in the Name of ſuch a Man, whoſe Pro- —_ mroqgg'F" 

for I am,&c.) or in theſe words, [Such a Man doth con- Alex. con.1 49. 

traft Matrimony with thee by me his Prodtor; | for as well = eget 

by the former words, «as by the later , Matrimony id tons *S 

contracted (x), although more properly by the later (x) ; lino. de dam. 

for (if we will ſpeak properly) a Proctor thus appoint- __ 

ed ro contract Matrimony, is deemed a Meſſenger ra- & Covar. ubi 

than a. Proctor ( y). rr FR 


% 4+ ſecunda 
parte. n. 8. Bar. in L. qui bona. {. fi alicno. ff. de dam. in&Ro. (y ) Prourater quamvis fa- 
ciar at7um procurateris nomine, tamen cenſetur gerere officium Nuncij, Of perinde eft, ac. fi Donis 
nus ipſe dirt faceret, mquit Alex. confil. 149. vol. 5. n. 14. | | 


—— 


| 

22. Furthermore, Ir is nor only neceſlary that the 
Proxy be ſufficient, and that the Contract be made in 
duc torm,as aforcfaid ; bur it is requiſite alſo rhar the 
Party Waich did conſtitute the Proctor , do perſevere 
and continue in the ſame-mind and purpoſe , until the (©) 7aMconntr- 
Contract be finiſhed (2) ; for if he repent in the mean by pos 5 Go 
time, or revoke-his Proctor (which thing is lawful for. ful& perc.u&c. 
him to (lo (a) thought he had covenanted (4), yca and randy 4 
{worn (+) not to r2yoke him ) the Contract is utterly Summa .Roſell, 
yoid (4), wlych Concluſion hath place, albcit the Proc- veb- —_— 
tor were ignoru»t of the Parties repentance or revocati- jus 6 ali- 


quis. (4) Inftir. Tit. de mandats. $. refte L. & vero non. $. {; mandavero. ff. mandat. c quam» 
Yis. de proctir. in Sext. (6) Cyn. in L. 2. C.de Jure Emphyt. Jo. Andin c.2.de procur. in SEXr- 
Aedic.ad Felia. in e. ex parte Decani, n.1 2. * (c) Glofl. in c. ultim. de procur. in Sex, verb. r&++ 


vocatus Felin. in c. cx parte Decani, de reſcript. extra. Bar.in L.cum precanv.ff.de preca.Ph ].France- * 


in d. C+ ultim. n. 5. & ibi Dom. $. ſane. n. 4. (4) c. ultim. de- procur. in Sext. F. ſane. 
| ' On. 


[ 


. 


A 
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dF. | A \ * Eee” 
"ak * —_ on of- the Proxyf(e), the and conti- 


Jariter & reve. Nance of the Parties G onleat, which did- canſticure, is 
cavio ſertiarur fo neceſlary, as without the which: the Contract is not 
—_ mo- of- any force. | 


Hicriam perve- 

nire debet, tallit tamen in_hag comrahendi ſpecie, quia «bi virus Demind, conſenſas. oft aabunde; 
m atin gerendo (ut hic) nec ſuffitiat fitus, ut polfew alibi, maxime im Tudicits ; Idroque opmy wort 
eft ut. hujuſmodi revecat:o fit Procurateri intimate, Dom. de S. Gem, & Phil. Franc. ind.c. ultim. 
de procur, in. Sxt. 


.W— 


23- A thixd thing worthy; the- Conſideration and Un» 
d&&rſtanding in, this Caſe, is, this, namely..,, Whether the 
Party. be preſumed; to re-and continue in bis tor- 
mer purpole, when-it dath-not otherwile appear by any 
external Act? | 

2.4. Which Queſtion, albeit-ir may ſeemto be decided 
by the diſtinction of the great or {mall diſtance of time 
berwixr the conſtirutihg:the Proctor and the making rhe 
Contract ; thar is to-fay, if-the diſtafice- be fmall, rhen 
(f) Zaſ.conf.s, perſeverance is preſumed, orherwile not (f ), according- 
= - a by aS hath been hererofore diſputed and diſcuſſed; yer thar 
Tra&. de Spon- Ciſtinerion is available, and to. be regarded. only where 
fal. ſecunda - the Partics be preſent, and may, anſwer. each other with: 
— n © in the Gjrcuit of one day: (g), ( as is rhere ſhown.) nor 
(e) Covar. ubi Where. they be abſent, and cannot within (o fl:ort com: 
_— Sh bn. paſs of time (by reaſon of the long diſtance of place 
quidem (inquit) DELWIXT the one Party. and the other) expreſs their, mu; 
licum babent, tual Conſent (b) ; otherwiſe if neither the Man ſhould 


u: preſent! be preſumed to.continue, till the Woman had notice of 
lux matrime- his Conſent, neicher yet the Woman unzil the Man was 
nium ; at Zaſwus 
( futew) loquutur etiam, bi abſentes contrahere olunt, qui tamen non. aliter audiendus et, quam 
' quando mulier ad, quam. mittitur procurater nan ſtatim., ſed ex mtervalle non. modice, reſponjuns 
dedit, wide cxndem af. d co. 5.n. 11. & n. 16.in fin. & 17. in princ, quod quideny Conf, ex- 
tat etiam in L. z. confil. matrimonial. & elit conhil, ibi. 1 3. +) Zaf.'d. conlil. 5. n. 6. Bal. in 
L. 1. ﬀ. mand. lib. 2. confil. matr. confil. ibidem 1 7.,n. 5. 1d 49d ante Her innuit Rot, in Tit. ce 
Sponſ: $. qualiter, Dum wvolnrt renere Sper;/alia inter abſentes centratia, Licer is quu precuratoren 
deſtindſſet nulam inde cegitationem habar ent, nempe propter juris poreſioren gud abſents; comrabe-" 
re valeant. F | 
N | cer- 


- 


© C— 
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certified of her acceptance of his offer , Impoſſible ir 
were forſuch as were abſent ( above one days Journey ) 
to contract Marrimony togerher , becauſe they did ne- 
ver COPE (7) ; Burit is certain that they which (7) Hic ipſims 
are abſent and diſtant many days Journey afunder, may 74mm 
neverrhelets contract tnwful Minimoay rogerther (&); and _—_ fb 
therefore it is abſurd in this Cafe, not ro preſume Con- #7 jicir Za- 
tinuance of Conſent , withour the which the Contract ® coal 5.0 
were not lawful (/) : Whercfore I do reverently imbrace {ariefacte ipſe 
the worthy Opinion of Hoſtien/ts , abſotving this Que- _ 
ftion in this manner , Quid fi nec conſentit , nec diſſentit, Spon- 
nec ade hoc copitat qui procuratorem 'mifet , tempore quo (al. ſecunds 
puella difſentit 2 Dicas ftandum eſſe Sponſalibus , tum pro- F995. <4. 
. pter favorem Matrimonij , tum etiam propter Juris pote- mn; uno ore 
ftatem , ſecundum quam etiam inter abſentes Spouſalia ÞD. in c.ul- 
contrahuntur (m). What (faith aſs) if he which ſent, __ br —_ 
the Proctor, 'neither conſent nor diſſent , nor think of it, frmarur criam 
at ſuch time as the young Woman yielderh her Confent>/9-79m 5p 
{ay,we areto ſtand ro the Spouſals in regard of the favour m—_— 
ot Matrimony ; and alſo in reſpet of rhe power of the /«»: noi: lfazc 
Law , whereby Spouſals may be contracted berwixt the 7 Fora uen 
abſent. Another Reaſon may be colle&ted our of that uce illus 30.9. 
Text , which faith, Thar it the ProQtor be revoked, the ©: | 
Contract mace atterwardsis void (»), Ereo, if he be not & ms aged 
revoked , the Contract is good (0); Which neverthe- c. fufcic 2 7. 9-; 
tkefs could not be, preſuming defect of Conſent (p). In- 3;< 14 rome . 


J al. extra. Sum- 
deed this feemeth reaſonable IE to the truth , ne Rell. 
that it the Woman do not-i tately or ſhortly after verb. marrimo- 


nium.el. 2. vert. 


the Proor have imparted to her the cauſe of {iis com- {on 


igg , and pronounced. the words of Spouſals or Matrt- (» HoitienC. is . 


| 7 (1 _ Cai Summa Tir. 
mony , according to his Commiſſion , expreſs het mu-'! 6. 


tual Conſent thereunto , but a long time after-; in-this ,\u1;eer, col. >: . 
quem Sequitur Prier.verb. Matrimonium. $. 5. q. 16 Papriſta in Sura quie dicieir, Roſclla.verb ... 
Marrimqaium. el. 2. & aljj alibi contrarium tamen tener Jacob. Henzicp. lob, 2. conbl. Marr. con- 
ki] ibidery 16. 1. 2, & 3. (n) ©. ultion. de. procur, in Seat.. (0) Arg: 4 cantraris Senſes.” . 
(p) Zal.couil. 5. vol. 2.0. 17. 
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Caſe the mans Conſent is not preſumed to endure ' ſo 
| (9) Zat dcom- Jong , if he affirm the Contrary (g); and conſequent- 
01.5-10.2-1-:" ly the Contract void (7) , unleſs both the Parties after- 
& 17.inprinc. Wards ratific and confirm the {ame , for then it is made 
Parit. confi 55» good by their new Conſent (5). 

:. conil. marr. © 2.5. Theſe things being well conſidered , we may the 
fol. 111-2-2. better attain to the. true Solution of this hard Queſtion ; 
des ( whereof I ſpake a kttle before) Whether the Party ha- 
(-) Jacob. Hen- Ving firſt Secretly revoked his Proftor at the time of the 
ric. in qvod. . contra&t of Spouſals or Matrimony , and yet neverthe- 
lib.z. conilib;. 1EſS afterwards ratifying and- confirming the {ame , the 
dem :6.n.3. Contract be good, yeaorno? Wherein that the truth 
| may appear more evidently , inſtead of putting an ima- 
gined Caſe ," I thought good to-rehearle that famous 
and true Hiſtory , which befell above 200 years ; 
berwixt the King of Cyprus, and a noble Lady of 7taly, 
as followeth ; About the time aforeſaid , there was a 
noble Man of the moſt honourable and mighty Houſe 
and Dukedom of Milain , who had two Daughters , 
the praiſe of whoſe excellent Beauties, and Supercxcellent 
Vertues, Dame Fame (who never ſmothered her thoughts 
in Silence )) had fo mightily magnified in all the Coun- 

cries thereabouts, that thereby the two noble Virgins 
were no leſs admired for their goodly and Godly orna-' 

ments of Body and Mind , than reverenced for their 
honourable Parentage; The name of the Elder Daughter 

was Agnefia , of the Younger Catherina , both of them 

of years marriageable , neither of them withour Store 

of ſundry Suitors; and thoſe ſo highly renouncd for 

dignity and deſert, as happy was that Man, that could 

ger bur a ſight of them ; yer more happy they, when 

they could get a fair look of their Miſtreſſes ; - but moſt 

happy and thrice bleſſed he , that could win his ſweet 

Ladics favour, to become his Loyal Wife ( ſuch is the 

bleſſed and happy Eſtate of Virgins , in their prime and 
marriageable Years ). Well Sir , the moſt excellent King 

J (o 
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of Cyprus , after that his Ears had been filled with the 
report of both theſe brave Ladies , and their rare ver- 
rues , eſpecially of the Younger , his heart was by and 
by inflamed with hot deſire ro become an humble Sui- 
ter unto her for Marriage ; for as he was then Wifeleſs, 
ſa was he meet to undergo the ſacred Match in each reſ- 
pon. _ on therefore on the one ſide , with a 

urning deſire to obtain his joyful wiſh; and the other 
ſide, with a freezing fear to be prevented of his wiſhed 
Joy , forthwith in all haſt he diſpatcheth an Ambaſla- 
dour with a large Commiſſion , of many and great aſ- 
ſured Offers ; and with a ſpecial Mandate to contract 
for him, and in his Royal Name true , pure and lawful 
Matrimony with Ag»efta , the Noble Daughter of the 
mighty Duke of M:in , Suppoſing her to be the youn- 
ger Siſter, whom he meant to Marry. To Ship ſtraight 
goes the joyful Ambaſſador , and in very ſhort time at- 
tained /taly and Milain , leaving the Iſland to the King , 
and the King to his Muſes , who meditating ſtill on the 
matter , and conferring diligently with ſuch Perſons, by 
whom he might reccive fu intelligence herein ; un- 
derſtood ar laſt, that he had miſtaken her name, whom 
he meant to make his Wife ; whereupon preſently he 
revoketh the Mandate , which he had made of contraQ- 
ing Matrimony with Agnefia: But the faichful Ambaſſa- 
dor ignorant thereof, proceedeth effectually in his charge , 
"and thercin had fo good Succels, as ( to be ſhort) he con- 
cracteth Matrimony in the Kings Name, with the ver- 
ruous Agnefia ; and ſhe thereupon carrierh her ſelf thence 
forwards in gravity as a Wite, ( having received the nup- 
tial Ring ) , and in Majeſty as a Queen, being eſteemed 
and honoured of others for no leſs : Which done , the 
Ambaſſador returneth triumphanely ro Cyprus, and 
there maketh a juſt diſcourſe unto the King, onal. o 
ly he had ſped; but the King —_ ma” 


* — AY » 
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_ , etherghad tore the ſucceſs : Nevertheleſs after ma-. 
ny doubtful deliberations, conſidering it did not become 
the Conftancy of a Man , nor to perform his promiſe, 
much lefs the Majeſty of a Prince to reclaim his word of 
Honour , eſpecially in a matrer of fuch Moment,' and 
with Perſons of ſo great Might, as one perfwaded by 
force of reaſon , more than provoked by the inftin& of 
Love; and foreſecing the dangers likeiy ro enſue his re- 
fufal , more than expecting the future Joys of his ac- 
ceptance , was rather contented , than pleaſed with the 
Match ; and {o in the end ratified and confirmed the er- 
roneous and diſcomfortable Contra : But when the a- 
forenamed Agnefia heard tell , that ir was not the Kings 
meaning to have married her at the firſt , nor yer'liked 
the Match very well, when it was done ; Lord ! how 
ſhe rook on withour all meaſure ; how ſuddainly' were 
all the powers. and qualities of her mind a ; and 
turned upſide down ; her higheſt joys into deepeſt for- 
rows , her faithful love into deadly hate, her ſhincing 

into darke deſpair , and her pleaſant Concerts in- 
to dreadful and tragical Refolutions : And even as the 
angry Sea , when it is toffed with the tempeſtuous blaſts 
of the mighty Winds , doth furioufly rage , and terri- 
bly roar , diſdaining, (as it were )to be controuled by 
any other Creature , of whatſoever power or puiſfance; 
$o Noble Agne/ia deſpiteing that her Loyal Love ſhould 
be defpiſed , her Princely Vertues contemned, or her Ho- 
nourable Sex diſgraced by any Man , 'though he were an 
Emperor; fretteth , chaferh , and exceedingly grieverh 
ar tlieſe , fo bitter Storms, and violent blaſts ot frown- 
ing Fortune, and in her raging mood , fhe reareth the 
Wedding Garments from her Back, and plucketh the 
Nupeial Ring from her hp , and violently throwweth 


ir-ipte the Flaming Fire , {wearing -and protefting with 
ws ropes vired Fwy thor the will: neyer ac- 
N41 . knowledge 


Z 


1 
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knowledge the King of Cyprus for her Husband , but | 
that the will preſencly marry another Man ; Whereup- 
on her Father and Friends {ceing her reſolute mind,rook 
Counſel of the moſt” famous Lawyers , that were in - 
thoſe-days (| namely of Antonius de Butrio (t), and Pe- @) —— 
trus de Anchorano («)) , whether ſhe mighe (o do or nor; be prmeemad 
Which Grave and Learned Men conſidering diligently n- 129. 
of the Caſe , thought it needful to diſcuſs rwo other I 
ueſtions \, ariſing out of the Fat, before they did 6c incipien.a, 
Ide ch2 maia queſtion propoſed. The one, Whether — | 
the Kings Erwor were in her Perſon whom he intended ;, 4x41. as 
to Marry, ori her Quality(x),(as in her Age or Name ); i» Corpore Re- 
Bur of this queſtion mare conveniently elſewhere { y). are 
The other, Whether the Kings Ratification and Appro- ur per Anto.e * 
bation aforeſaid, did fortific and make good the former But Anchor, 
Contract ; which Queſtion before iz; was concluded was ,.. end fie 
{crioufly argued © tro and fro ; and ſundry Reaſons al- Anchor. in c. 
> for the Confirmation , firſt of the affirmative , *tihabirionem 
and th 


en of |the Negative part ae = L_ 
26: The Reaſons of the affirmative, viz. That the 0) lata. 

Contrat was made good , and whole and ſonnd by the 
ſabſequent Rarification , were theſe. Firlt , Fecauſe ir 

is a Notorious Rule, both of the Civiland Canon Law , 
Ratihabitio refrotrabitur & mandato comparatur(2): Which — —_ 
Rule hath even in thoſe Actions , which require ber Fe Reg. 
a ſpecial te or Proxy (a) ; Secondly , becauſe it J**+ < ratihabi- 


Pp : Y ionem d 
is thus Written by divers Interpreters , Generale Mar: j,.. i, —_ 
| datum de Nuptijs contrahendis non ſufficit nil Mandatis (a) Ales conlil, 
, +. - F _ 146.vol,f 3, 

Ratibabitio ſubſequatur (4): A general Mandate tocon- go 4%? 
tract Marriage is not (ufficient , unleſs his Ratification , in LmulkumC. 

23 | $i quis fibi vel 
aln.2. Peckius in d.t. ratihabitivnem.n.g.Dec.in d.l. ſemper. nu. 7. ibidem Cagnolus nu.1 5. Alcia- 
tus in c. cum non ab bomiae de Judic. extra. n.7 1. Felina. in ce. Nonnulli.y. funt & ahj. de reſcrip.cx- 
tra. cum addic. ibidem in fin. Tiraquel. de Retra8. $. 1. glo. 10. tol. 94. © quidem mag com- 
mum ter Fonerr quam ratificatuy, aw wvalidat geſts per falſum procur merem, etiamſi fit major, 
& ſumma pro ſe lata & Caſw tals qui exigat Specials Mandatum , ut in Addic. ad Felin. ubi 
ſupra. (b) Bald.] & alij in 1. generale ff. de ritu nup, 

IT , Z z which 


»t 


- 


Y Of contrafting Spouſals 
which made the Mandate, do follow. Thirdly, for that 
we read this Concluſion , Nul/itas afths , proveniens ex- 
 defellu Conſenſis ſuperveniente Conſenſu purgatur , & altus 
(c) Anchor. in confirmatur \c) : The nullity of an Act proceeding of the: 
de Reg. Jur. is defeCt of Conſent , when the Conſent cometh,is purged, * 
Scxe. col.pen. and the At confirmed. Fourthly, whereas by the Ci- 
rnb pure vil and Canon Laws ; the Contraft' of Matrjmony is 
6. ' void , where the one Party doth erre in the Servile 
() L.cum A®- Condition of the other (4), (as if the Man ſuppoſe the 
ceſt. nup.c.2.4e Woman to be a Free-woman , which is found to be a 
Bond-woman ) ; Yet nevertheleſs, if when the Error is 
dereted , he do ratifie and confirm the Contra, then 
the ſameis of no leſs force than if he had not erred ar 
- -all (e). 
2.7. The Reaſons which make for the Negative part: - 
are theſe. Firſt, becauſe the Afts. of a revoked Pro- 


a & CQor, or MI cannot be ratified (f), for one thin 
Cs: in L.Si cannot be repro and approved (g). Cours ns Cc 
hw the 'Acts done in the name of a falle Meſſenger, cannor 
refticur. noneſt be ratified (b). Thirdly, becauſe it is not kkely that the 


nnE oC. _ deceived Woman would have conſented or contracted 


cn io. Limi. Matrimony , it ſhe had known that the other Party 
Yar. rertia; ve- had not likewiſe conſented , or that the ProQor had. 


Tum facrncie been revoked ar the time. of the Contra®t (7); Which 


Cndifting#, reaſons conſidered , it was concluded, that, foraſmuch: 
—_— as before the time of the Contrat , the King had revo- 
pe Bean ked his Proctor, or rather his Meſſenger , being then 
far. & ſervo alſo a falſe Meſſenger, by reaſon of the faid Revocation ;: 
corrup.n-23- and ſhe likewiſe being then in an Error ( than-which no-. 
Cui convenit 
Bar. in L Pom- 
ponjusff.de Reg. geſt. (2) L. diſpenſatorem.ff, de Solu, Adde Prapoſ. in c.. 2. de conjug. Ser. ex- 
tra. n, 10. in fin. qui aliam aſſignat rationem. (4) Cyn. Bar. & alij in . mulrum C. $S! quiz 
alteri, wel bi. Ider Bar. in 1. qui autem. $. conſtiruere. ft. de Conſtirur. pecu. Jaſ. in I Licet, C. 
de procur.in fin. Atque hee ratio eft enoinm petentiſſims , reſte Molin. in Themare. contil. Alex, 
146. vel. 5, (i) Prapoſ.'in c. propoſuir. de conjug, ſer. extra. col. penul. lib, 1, conſil. Matr.con- 
@.ibidem 64+ n. 14. Reufſacr. de Cauſ. Matrimonial .q, 7. n. io. & a. 39. 


\, thing 


— 
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thing is more contrary to Conſent) it was concluded . 
( fay) by the aforenamed Anto. de Butrio , and Petrus 
de Anchorano, that this Ratification, made by the Ki 
E Open, was not of ſufficient force in Law ta bin 
the faid Agne/ia ro be his Wife, and conſequently that 
ſhe might lawfully marry elſewhere (4). Howbeit, after /+) Anto. de 
the death of Huto. de Butrio, Anchoranus (the Queſtion Jute al-c+ 
being publickly difpured in the Univerſity of Bononza ) +23. Quibus 
is thought ro/ Sor altered his Opinion ; and that the a<cedunt Felin, 
Rarification did ſufficiently confirm, and make good the 5.5 Fa 
Contract (7) ; which Opinion others alſo have follow- ferip. extra. n. 
ed in the like Caſe, eſpecially Alexander of Imola (m) , '* _— yn 
to whom for| his ſound Judgment in doubtful Queſti- $.cr. extra. cat, 
ons of Law, this Commendation is given , Alex- pevul. Dominic, 
andro duce vinces (#), as if he were as victorious in his * © 5m. 


— ro. 


procurs in Sext.. 


Counſels, as was Al-xander of Macedonia in his Cor: 8. fue n. 4. 
queſts; bur as great Alexander , for all his Puiſſance rn 
and Policy, was ſometime forc'r to retire, ſo this Alex- j, Themate 
ander, as in other Caſes ſometimes, even in rhis Caſe , confi Alex. 
(I trow) muſt be forc't ts recant, notwithſtanding all j#*; "* 5: 
his Learning and profound Judgment, not only by rea- Racihabitio- | 
fon of the great multitude of mighty Adverlaries in this >*= & Reg- | 
(o ), |amongſt whom one M neu challengeth aw 9s _ 
rwo Captains in this bold manner ; Sed ego p | grements ad 
gued male feripjit Anchoranus, & pe,u5 Alexander, quan- 7 
tumvis artificioſt & elaborats (p); But I ſay, ( faith Mor b; viderwr 
lingus ) that [A choramus wrote ill, and Alexander worle, 99d hee ſua 
though Skilkllly and painfully, but alſo by reaſon of + am 
the weaknels and feebleneſs of their own Weapons , intercedente 


that is, thcir| Argumcnts and Authority (9). move fi” ollh. 


1mpedrme nts. 


im) Conkhl.1 465. * 


yol. 5. (») de Laudibus Bart, Bald. Paul. Alex. & jaſ. legito Aliar. libs 2. pererg 42+ & Ne- 
vizan. Sil. nup. lib.|5. n..2 7. (0) Butr. confil. 6 4+ Anth. ubi contrarius conlil.+ 2 8. Felin.in c.cx 
Decani oY extra. n. 10, Przpoſ'in c.2+ de conjug. Ser. Dom.inc. ulim. de procyr. in 
(p) Mol 

in}. ſuffck cum 1. ſeq, & de Sponſal. 


28. For 


# . 
E— OE —— 


* OG 


tiuam ; ſed mi 


in Themate, confil, Alex. 146, vol. 5. (q) Molia. ubi fiipra, & in novis- 


= 
— 
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28. For finſt, this Rule Rathaditio retrotrahitur, &«. 


Jar. i: rather than a Proftor (#), as im this Caſe where he is 
tions 48 8 {8d to bethe voice of his Maſter's mind ; or rather nor 
Jur- in $ext.. 10. much, bur only an Organ Pipe'(as it were) orhol- 
Acetic, cv low Inſtrument through which & Maſter himſelf doth 
de indi exera, {PERK (& ) 3-318 Which Caſe, if any pretend himlelt a. 
_ iq <om- _- when he.is not, his Acts cannot be ratified to 
COILS bs ers benefit ( y ). 
de retrafi, $. 1.gloſl. 10. fol. 94. Paul. de Caftr. in 1. multum ©. 4G quis fibi vel alceri. o. 2, 

(z) Ph. Frans, in c, ratihabitiane de Reg. Jur. in Sext. n- 5. verb. Sexro. gloſl. in c. nonhulli $. 


ſyar & {alij. de reſerip. extra. Aceurſ.in L. per proevur. ff. de «cquir, haved. & in 1. & meritus C. 
mandaty. (*) Paul: de Caftr. in L. & wor. C. In qub. Cauſe refiit. non ett neces: Jaf. in L. 
licet C} de procur, Sed 1ſta concluſro nan oft porperug vera ; Neore diftingue , wt per Bald, in L, 
0 de fur. & Sery. corrup- n.2 3. & per Bar. in 1. Pomponius n."z 4. de neg geft. f. Dyn. mc. 
itione. de Reg. Jur. in Sexe. (4) Oyn. Bar. Angel. & alij DD. in L multur. ©, & quis, 
alteri vel fibi Ja{. in 1.. licet. C. de procur, Rald. in 1. falſus.' C. de tur.in 22.Romar. Singular.6g 7. 
cum adgic. Gabr. Sarayna ibicem. Molin. in Themate. confil. Alex. 146. vol. 5.61 inquit'matri- 
menium:; non peteſt efſe wn pendenti, quead ſui vinculum, mee poteſt-comtratn per -vernum prourate- 
rem, ſed per verum Nynewn; per jalſum ayters Nuncium ceurratihem vati ficar1 non pateſt ſed gion 
taxit per neovem, werwn, diſpoſuyiuvum Conſenſum. (x) Bar. in) Quy aurery, $. conſtizuere,n, 
iconſticur. pecun. Gabr. Sarayna. in adgic. «d Rom. Singul. 697. Bald. in L. motum C. fi” 
alreri vel Gbi. (y) Rationem affienat Baldus in d. L. mulcum. his werbu, $1 Nuncie d6- 
at nou reperitur ib1 perſona five ſubjetum, Nuncns enim nibul in ſe emcipit , fed + 
portas in ore ſus verbum Domint ; et fi Denunus nen mandavit,nibil eft,nibil loguitur:Porre quut 
ium contrahbitur, ipfi principater originem centraFui dant : Conſenſus autens dever ofſe 1n- 
fer e0s qui dant originem contrafiu;, Sed whi non off mandatum, new oft Conſenſus, Ergo nihel 
ficari, ſaaas etiam quod chl1;gatio nou poteſt eſſe fing radice, nec radix ſrue Guſenſu , nec 
Conſenſus fine Aliu, unde tum tria habeant ſubſtawtiave Contrafum , ſcilicet perſona , quantum ( 
ab habihtatem; woluntas, quantum ad Conſenſum; potof! as, quantum ad Nuncnem, kec tria d ſunt 
in falſe Nuncio, quia nec eff perſona, wee veluntas, wa popeſiar, concipit e11971 weorba, m1 perſons 
quam ng repreſentat, voluntatem ejus annunciat, que nen eft, denique i ſe nihil onynino, in 4- 
tio dirette non poteſt, quare rejultat omnino impoſſible gt jure vers impoſſibil,um melts eft oblig atro, 
Hee 5 


| ; | | | 
| | 29. Secondly, where it is collected that the Con- | 
(x Bald ,” tract of Matrimony made by a geveral/ Mandate way | 
rica up) be ratified (z), this Concluſion is nor {6 general infente,” . 
| : FE as 


1 


h 
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_ — —_ ” Ole er oo = 
= <——_s 


 betwixr Parties prefer or Sent, 175 


GG _—_ -,--v 
— 


I nas; for- the Cafe of thar Law whence rhis 
Concluſion is drawr, tis this: The Father doth confſti- 

fute 2 Prodtor| to ger a Husband for his ter'( 4); (a) Vide Text. 
the Queſtion is , Whether this Mandare be fafficient > 5. = 8-55 
It is anſwered Negatively , ( that is to he ) Thar the nu. * 
Daughter hereby ca cannot contract Matrimon nay unleſs (5) ono in. d. 
the Father do rarifie the ſame (c); for thou ſhalt under- (7,57 _ 
ftand, that by! the Civil Law (where this Caſe is put )-rale. 

the Child ebyje contract Matrimony without the Fa- 

ther's conſent @); but yer in this Caſe, if the Father (4) Invir. e 


—_— 


ratifie the Co , it (ufficcth (e). And this is the —— | 
lar | of that general Concluſion , which 30x 18 L. nup- 
ow far it is diſtant from our Caſe, and impertinenr, AC 
is caſily diſcerned; for there the Parties themſelves con- (e 5 4 I. ging 


and the Queſtion is, Whether the Fa- raſe 8. 4#:ita 
thers conſent | may be ſupplied by Ratification? Bur here **: 
both of the Parties do not contract together , and the 
| Queſtion is, Whether the Parties conſent may be ſup- 
Kart by Rartification ? There the Mandate is general , 
t not revoked ; here ſpecial, but erroneous and revo- 
alchough Ratification be ſufficieat in 


| (f). (f) Ex ſepare. 


11; non infertus. 


E, ultim. ff. de 0] Aade £. omnus Doftor intelligendus eff ſecundum ligem you alegas.. 
JC. in L, filiolam, de . 1. fn. 129. 


30. Thirdly, Where it is alinced-thiar the nullity or 
myvaligity of an|A&, occaſioned through: the defeft of | 
_ Conſent, fo ſoon as the Conſent cometh is purged , and (p) Anchind 
the A confirrhed ( g ):. That is true when both the ©/pmnnn< 


Parties afterwargls give their murual Conſents, otherwiſe de Reg. Jur. in- 


 ot(þ). For ple; Two Children Contradt Macri- pare! ld 

ub lib.6:- 
[$) 4. c. 1. de deſponſ.)impub & DD. idem, Corar Trad, de Sponſ. priwa parte, <5. $41 rela. 
nc, cx parte Decani, referip. extra. n. 11. ampli, 4- 


> mONY 


ws this Contract is void for wane of their 
| 'impub. 


pen ;); for Children can __ 

, ſene (#) ; afterwards; when they be of ripe AF, 
WAI_S both mutually conſent : B png Ratification the —_ 
Fg ho-an , and © is the former Concluſion to be nn- 
4 (0) Viz; qoad (1): But if one of them alone ſhould ratific 
pars Ch on Conratt the other not, ( as in our Caſc } 
ſis it were to no purpole (»z) , and SI 
= of no force. 


uy Concluſionis confirmationem Anchor, allegar. e. 1. de impub. in Sexr. videm C, 
irur, «6: ln contrahunt, quorum mfi uterque poſt + mm aq 5-1 — rantum 
Conſenſus nib{l eperatur, DD. in d, c. 1. Covar. . de Sponſal. prima parte, c. 5. $. 1. & infra, 
(m) f# puber cum impubere contraxerit, qui fattus pubes expreſſim ratificaverit, diſſentiene 
ramen ppltero, &- ad ſecundas Nuptias convelante, tenet hoc ſecundum Matrimenium, Teſtibus Ho- 


of = fora. input. $. quid juris. n. 15. & Covar. Trad. de Sponſal prima parte, c. 
S5.4.1;n. 8. 

31. Finally, whereas it is concluded, Thar albeit the 
Error be ſuch as doth deſtroy the Marriage, yer. never- 
theleſs, if when the Error is dereted, the Party do ra- 
tifie and confirm the Contract, it is of no leſsforce than 
A OWwe b.& if the Party had not erred (x). . This Concluſion is true, 
conſg: - if there be not ſomewhat elſe to hinder the effect of 
(o) vige Henr:. this ratification (9); and therefore if a Freeman marry a 
lies te Sen. ex Bondwoman, although by the Civil (p) and Canon (9) 
extra Law, the Marriage be void, yet by the Mans ratifica- 
; Hr tion thereof, after the Error be detected, the e 

. dupt, is made good (7), as is aforeſaid : And fo likewiſe if 


” iy. Serv - when he was married to Leah, inſtead of Rachel (s), yer 
(7) 4 c.2.4 ratifying the Marriage (as acob did) he confirmeth the 
onjug It and makerth it G (7), which otherwiſe Was - 


- 
FI 7. Y 
2 - Ty 


In C. Pros it. de conjug. Serv. extra. B. 4. (#) & c. 2. de conjug. Serv, & ibi DD. Pras- 
poſ. Melchic Kling, Trad. de cauſ. matrimonial. fol. 1 1. quem videas diſtinguentem. (#) c.1. 
29.4.1 $.5ed error C-2. de conjug.Serv.extra.Covar.Trat de Sponſal.ſccunda parte c.3..7.n.1 Summa 
oſticr it.de matrim.$.qualiter impediatur, Summa Rolella.verd. impedimentum.cl " 


: 


ES” 
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But whenas over and beſides his Error, there is ſome- ; 

what elſe which doth hinder the force and efficacy of 

the ratification, then it is, as-if there were no ratifica- 

tion (x): Now| in our Caſe, the King of Cyprus did nor {7}. Boi 
only err in the/Perſon of Agne/ta, (if the were in ir de - 
her-Perſon , and not in her Quality, viz. her Name and <2y=g- Serv. 
Age, whereof afterwards ( y),) but befgre the Contrat (11.6. 
made he revoked the Mandate and Meſſenger ; fo that (=) DD.mazime 
at the time of the Contra the King did not ſpeak by 242 lou 
his Meſſenger (z), whereby ſhe rhe faid Agnefia was de- ater; ve! Fg 
ceived (a); and therefore the King's ratification alone is (-) Prpol. in 
not ſufficient ro confirm the Contra (5), wichour the a ag 
new Conſent of her the ſaid 4gne/ta concurring there- extra. col. pea, 
withal (c). fa _—— 
Jam contraftui non habeat Matrimonium impedire, fallit tamen, ubi talis & ps par yo 
wrpere qui Conſenſum inmpcdiat. lib. 1. confil. matrimonial. confil. ibidem 6 4.n. 1 4. Reuſnerce cauſ. 
matr. q. 7... to. 39; (6) Anto. de Burr. conhil. 64. Anch. conhl. 228. Molin. in Themate , 


Confil. Alex. 146. Feljn. in c. ex parte Decani. de reſcr.cxtra.n. 10.& Prapol. ubi ſupra. (c; Dom. 
de S. Gem. in c. ulting. $. ſane n. 4. de procur. in Sexr. Molit. ubi ſupra. & in nov. Intelle&. in L, 


ſutcit. cum ſeq. de Syonl. f. Prapoſ. in d. c. propoſuit n. 10. in fin. Felin. inc. ex parte Decani, 
de refcr. extra. n. 1 1.;Ampl. 4. 


32. Thus we ſee (to returnto the general Queſtion ) 
Thar if the Party revoke his Proctor , and afterwards 
ratifie the Contract made by him ſo reyoked , this rati- 
fication doth not make good rhe Contract : Something 
(I confes) may be objeted probably againſt the Reaſons 
of this Negative Concluſion (4), but not ſufficiently (e) © 74% ome 


| raters atta' 
tunc demum ratificarimen poſſunt, quands revecatio fafla fait reſpefu ipſius aus, ſecus fi intuitu 
perſonce vel quands dubitat quo reſpeFs. Bald. in |. falſus C. de turto. Item qued falſi Procurateris 
feu Nuntij geſta non poſſunt ratificari, ubj verba Contratius ſunt concipienda nomine abſentit ; Id 
quod hic neceſarium non eſt. Alex. conl. 1 49. vol. 5. denique quod dolus non wiciat matrimonium 
etiamſi det cauſam Contractui. Abbas in c. cum dileftus. de his qua vi metuſve Cauſ. extra. 
{c) Nam quad ad primum fundamentum atiinet , Mandatum revocatum fuit , non intuitu perſon 
procurateris, ſed actis; ſecundum antem fundamentum ſolrdiſſimum permanet quicquid in contrarium 
ebjicitur; Nec valet iſiud Argumentum in contrabendis Nuptiis,Non opus eft proferre verbs in ne- 
mine Domini, Ergo ratificari peſſunt falſi Nuncij geſta.Poſtrems non tam adfuit dolus Regis quam 
abfuit Conſenſus Agnciiz. 


A a in 


Of Comrafting Spouſals 
in my Opinion ; wherefore the ſame Concluſion hath 
| place, not only when the Proctor is certified of the re- 
n.ce  Yocation, but allo when he is 1 thereof (f), as is 
. © aforeſaid; nor then only when the Party doth by ex- 
eSponſ. preſs wofds revoke his Proctor (g) , bur alſo when he 
ents pate doth any AR which doth imply a revocation, as when 
. prine. | , he doth make a ſecond Mandate to contract Matrimo- 

| duo. © ny with any other Woman (4); nor then only, when the 
Covartubi fa. Party (which conrrafterh Matrimony with the revoked 
_ t= Proctor) is certified of the others error and revocation (/), 


"2 bur alfo whiles ſuch error and revocation is yet un- 
' &rra.n. known, may the ſame Party marry elſewhere, cither 
= re before .or after the ratification (4): Indeed, if both Par- 
pb ics, notwithſtanding the ſaid error and revocation , 
C.ubi give their mutual Conſents to be Man and Wife , the 
ſupra4PP.ic. Contract is good from this time of their new- Conſent, 
ear. i Sew. | but not from that time of their firſt Contract (/). 
_ 4e Sponſ.in fin. 
(m) rim de 33- As by a Prottor (m), 10 by a Meſſenger (m), $pou- 
pooh in er fals or. Matrimony may be contrated betwixt them 
L. uftim de that are abſent. Ot Meſlengers there be two forts (0); 


Spouſal. f- Ho- The one having a ſufficient Mandate or — ro 


ftienk. Summa. 


Ti. fe Sponſ, deat in the behalf of the Party from whom he is ſent : 
& Yarrimonio The other having no fuch Authority or Warrant, 
- PRs tmployed only about the Expedition of a bare Fa, 
inc. 2s the delivery of a mecr Mellage, or fole portage of a 


-de pro Letter, &c.(p) 


C, { quis alzeri vel fibi, (p) Ibidem» 

os 
(99 & otim. & 34. Of the former of theſe , I have ſpoken b2fore , 
= 


| Ao for whoſozver hath a fufficienr Mandate to contract 
S T Ve T, - : - 
Ver, naernng, ALrImOny , is ulually called a Proctor g) , although 
niugn. $.- q.9.n 9.Summa Angel.verb.matrimonium.el.2. n.13. /mmo ommrs Nancrus dicitur Procurator, 
ſed ſ” cmn.; Procurator Nuncins, Bald, in L. multum. C, 6 quis alteri vel fi, ms 7. 


f \ 
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— 


in nacare ( far as I-can {earn ) he be nothing ele bur \, 
a Meſſenger (7), betwixt whom and a Proctor (properly #)Corn2Tratt 


underſtood) there is this notable difference often ro RS 


be remembred ; The voice of the Meſſexger is the ſound 4.18. in fin. 
of his Maſters Will (s), whoſe mind being uttered by the Alex confil. 


149.0.14.% J 


others Mouth (7), the Maſter is immediacely ryed tothe ge, p50 
other Party, with whom the Contract is made ; and & aljj inc. ul- 
which Party is likewiſe dire tyed and bound to the je & Poem 
Maſter , by the promiſe made to the Meſſenger, as if the (+) rar. in 1. 
Parties themſelves were both perſonally preſent rogether, 9%i avrem $. 


con'tituere ff.de 


and with their own Mouths did {peak cach to the other, co; 
and with their own Ears hear cach other {peak (#): But Bale. in 1. mul. 


a Proctor, albcit as a Profor, and not in his own name, * .4-C. 57 
; quis ib; wel al. 


he do make any Contra with another Perſon , This «+: 
Contratt is originally rooted in the Proftor , and thence - Nod de Con. 


derived to the Maſter (x) , who by the Civil Lawhath',;... #” 
no direft ation againft the other Perſon , for perfor- Nmcium ef pi- 


mance of the Contra without Ceſſion , or grant firſt **/**573-mm 
oud Domines 


made by the Proctor ( y ). The former of theſe two wm farm in 
I may compare ts a Merchants Prentice or Servant, the a#erius aud? * 
other to; his Faftor or Dealer beyond rhe Seas ; The {771 __ 
Apprentice having fold and delivered his Maſters Wares multum ©. s: 
forth of the Shop , the Merchant by and by hatha di- 9:9 er: wt 
ret Action , and may in his own name proſecute a-{. 1, per pro. 
gainſt the buyer for the price thereof, as it he himſelf curarorem &e 
procur. 1.fi pro- 
| curator.cumLL. 
ſeq. mandari L. poſſeſſho quouſque. F. & fi poſſeſſo. de acquir poll. f.  ('y ) An autem ex Con. 
traths Procuratoris wel Nuncij acquiratur nobur attio ipſo jure, vel mediaxte ceſſine , ff quiz ſeire 
cnpiat , Angelum welim perlegat fic diſtinguentem. Si aliquus contrabit ut Nuncics , Domino 
acquiritur Aﬀio direfia , Si ut Procurator , tunc aut oft ſubjeffius Domini poteſtati ( veluti 
filius wel ſerwics) + ac puiritur Domino abſque alia conceſſion aut omnins oft tlius deteſt ati Subditus : 
Et tunc quoad yura realia , jails Ne vera trad:tione Procuratori acquiruntur dominium Or 
poſeſſio , abſque alia ceſſone ; quand vero ation; perſonales, fi comrabit preſents Domino, Domi- 
uo quaritur Attio fine ceffont , quod ſi abſente eo contrahut , tunc aut ſuper re Domini, aut ou. 
: per alia ve, re Domini venditd, queritur Domino utilis, fine ceſſiene attro , Tn altery Caſu ſemper 
et neceſſaria ceſſo. hac Angel. in L. multum C. ff quis alteri ve! bj, &r. 


Aa 2 had 


| —_—_— - oo 
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Sicutenim had fold and delivered the Wares (z) ; Bur if the Fa: 
ce rk or (a) buy or ſell Wares beyond the Seas, by the Ci- 
 pripeſuit , vil Law , the Merchant -hath no dire& Aion againſt 
acqgirie the Buyers and Sellers in that behalf (5) ; (except in 
urs ci. certain Caſes Nc); and therefore if he will ſue them the 
þoſiti- Action being firſt grounded in the Factor , muſt be de- 
em. Tived or tranſlated to him by Ceſſon from the FaRtor, 
f. Its gui fa- &'re he can proſecute the ſame himſelf -(4): Hence it is- 
moms retro that the Adts of a revoked Meſſenger are utterly void,al- 
berwm bit he be not certified of the revocation (e); bur rhe- 
ir ( rſ- At of revoked Proftor is good until he be certified 
a #8* ES-thereof (f) , as is aforeſaid. 


ci 
neſt | (a) Per Factorem, Inſliterem intellige, quor enim Jiu appelat In» 
ftitoret Vulgus nuncupat FaFores, Welemb. in tit. de Inſtir, aGtone. f. in princ. Capyc.dec.1 $0.. 
C. Gem. C- 14-0. 43- (5) Utcunque enim qui Inſtitorem prepeſuit peterit comveniri ,. 
re tamen nequit , Si vil liberum hominem , wel etiam ſeryvum alienem Inſtitorem habe- 
at L.j1. . de lafſticor. a. (c) Weſemb. in Tir. de Inſtitor. att. if. L. Julianus. $. $ Procu- 
ation. Emprti.f.& ibi DD. (4) L. 1. de Iriftitor. a&. ff. & ibi Bar, Bald. Caſtrenſ. & 


35. When as the Meſſenger hath no Mandate, being 

charged only with the bare dilivery of a Meſſage or a- 

Lerter , divers queſtions are moved. Firſt, what if the 

Party to whom the Meſlage or Letter importing: Con- 

ſent of Matrimony, being delivered , do immediately. 

upon the receipt thereof expr2(s the like Conſent, Whe- 

ther is the Contract hereby fully finiſhed 2 Or whether 

is it to be expected, that the Party which {ent the Ler-: 

ter or Meſſage do- firſt under{tand thereof , and approve 

the ſame ? 

.-» of 6. The Anſwer is , Thatalbeit, it may ſeem /ar the 
ts) Vide An. firſt view that the Approbation of the Party which, 
gel.ye ClavaC. ſent the Letrer or Meſſage is to be expedted (g), becauſe 
""{4.2az:, a5 yet there doth not appear a Conſent, that is, amu- 
tual agreement at one inſtant, without the which there 


cannot 


betwixt Parties preſent or abſent. 


th. 
. 


—_— 


cannot be a - 
the Parties doth conſent at one time , and the orher,; ;; 


Contract (hb), in as much as one of #)< Tux ce 


cxtra. 


quod pre- 


Party at another time ; yet nevertheleſs, becauſe the cedir criamſs # 


Party which did firſt conſent is ſtill preſumed to conti- 


nue and perſevere in the ſame Mind , until the time of 


qui procurate- 
rem miſit, nec 
conſentiat nec 


the others Conſent (7) , as hath been heretofore declared, 4/{ntiar, nec 


it followeth, that there is a mutual Conſent at one and 
the ſame inſtant'(&) ; By which mutual Conſent the 
Contracts fully perfected and finiſhed (/) : Whereupon 
it is concluded by the general Conſent of ſuch. as. d 


interim de ea re 
cogitet.HoſtienC. 
in Rub. de 
Sponſal.y. qua- 
liter. col.z. Pri- 
0 er. verb. matr. 


handle this queſtion, that as ſoon as the Party,to whom « 54-1. .. 


the Meſſage or Letrers of Matrimony is ſent, doth con- 
deſcend thereunto., by expreſſing like Conſent as the :: 
Meſlage or Letters do import ( whether it be Ma- 
trimony or Spouſals only ), The Contract is by and by 


(kt) Squidem 
wht eft Continu- 
Conjenius , 


Gr 


ibi enſus 
dicitur efſe ſf-. 


mult anens, 


pertect , without any expectation (#); unleſs it appear Teſte Zaliocon. 


that the Party which ſens the Meſſage or Lztter did 
diſſenr betore the others Conſent (#) ; bur if this ap- 


hl.5.lib.z.n.22. 
(1 Summa An- 
gel. verb. martrs 


pear not , then albeit privily the Party indeed. diſſent, 4-21-verkic, 
yet fordetecrof proof it ſhall be adjudged, as if the Par- j5) aut. 
ty had not at all diſlenred (9) : [dem eff non efſe & nog 3. 1-8. & con- 


apparere (p) , Not to be, and notto appear, is all one in 
n{truction of Law. 


228. Butr. confil. 64. Surnma Roſella verb. Marr. &. +. fed cum non. 
Trad. de Sponſal. fol. 2 5. n. 1 9. Summa Angel & Summa Roſella ubi ſupra. 


ſella. loco praalleg. Anto. Gubert. traQt. de Sponſal. fol. 2 5. n. 19, 


Bar. de contral.cnd. Emp. f. 


fil. 5. n.6.volz.. 
Summa 


lic. ubi ſupra 
Anchor.confil. 
(» ) Anto. Guber, . 


(0) Summa Ro- 


(2) L. in lege & bi. 


37. Secondly , It is demanded whether the Woman (9) Jure enim 


may contract Matrimony by a ſpecial Meſſenger or Let- 
rers, as well as the Man ? To this 


eſtion it1s anſwer- 


civil; non vi- 
deter or efſe 
niſi deducatur 


ed,Thatalbcit by the Civil Law it ſcemeth that ſhe can- i» Paminium 


not (q) ; Yet nevertheleſs by the Canoa Law ( which 


PViri. L. mulie- 


rem &-L. ſeq»- 


Law prevaileth in this Caſc)(7), iris concluded that ſhe # «e rizu 


nup. 
(r) L, 1. Confil. Matr. conkl. 2 5. a. 2. communiter Cananiſts in. c. Ia ia de $ n 
Schncid. tract. de Nuprijs fol. 48. 0. 13. IS Bora 


may 


L 
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re ——— jc 


{ 3s. Thirdly E What if one Man earing another lay, 


Y | that he hath a great affefion towards ſuch a Woman for 

1 Marriage ; or that he will bave her for, or to his Wife , } 

4 do thereuponof his own accord and proper motion, go 

| unto her; and declaring what he had heard , contract 

| , Matrimony with her in the other Mans name, Whether 

(«)lib. 4.con- iS this a good Contract, yea, or no ? It is anfwered 'that 

A = ir is not (4), for a Metlenger muſt be /pecially ſet for 
v.45 { quod that purpoſe (x). 


AULEMN. | | 
(a) d. cpnkil. per. gloff. in 1. 1. in fin. de contrah. Emp. f. & glofl. in L. conſenſu f. de at. & 
oblig. i I, conhl. Matr. conkfid. 1bidem, "SO n. I3. . 


| 39. In contracting Matrimony or Spouſals by Let- 
| rers , this one thing principally is to be obſerved, name- 
! ly, That asitis neceſſary for that Party , which (end- 
cth the Letters containing words fit for Spouſals or Ma- 
| trimony , [ As I promiſe hereby that I will , or that T do 
| take thee to my Wife , @c. ] do ſtill continue in the 
| ſame mind withour alteration , until the time of the 0- 
As A"- thers Conſent ( y) : So onthe other ſide , it is neceſſary, 
Matrinpnium. that that Party to whom the Letrers are ſent, upon re- 
«.2.n.46.2aL ceipt thereof, or ſhortly after do expreſs the like Conſent, 
_ " = either to him which brought the Letters or to ſome 0- 
/in7.v0b thers, or elſe by Letters to the former Party (z), which 
| rmed on cither Party , the Contract is 


thing being 
| x eco (a): Bur if eicher rhe Party which ſent rhe Lerrers 


2.9.26. lib.z, conſMartrimonial. conkl.ibidem 10.n.2. Silveſtr. Prier. verb. Matrimonium. 
« $12. Dom. de S. Gem. in c. ultim. de procur. in Sexr. $. ſane n.2.Archid. in c. nec. illud. 30. 
& 5. (4) ubi ſppra & facie c. Honorantur. 32. 4. 2. Parif. condi. .5 5. vol. 4. 9.8. Ar- 
DD. in c, ultim.de procur. in Sext. | "I 

, Met repcen” 


4 


- 


—— 


betidixt Parties preſent or abſent. 


183. 


repent in the meantim (5), ( whichthii 
ing is-not preſumed , 


ev 


ſipra. 


ſed cum Summa Hoi nf. Tit. de Sponſal. F. qualiter. col. 2. c. honvxantern, 3 2 q 
Mtiologia eſt, E-clefiz noa judicar de occultis c. confulaifie 2: q.5. 
ſubſcriprione 2d Coal, aft hb. 2+ confil, 4. col. pen. ver[. adbavca. per 1. fo tilius fa, el, 2. G& 
S. Ct% Macedon. & ibi Saul de Caſt. Pas, in L, Ticrivs de copſtitut. pec. & ja L quo coins &. 1, 
(A) Archud. in c. nec. illud 36. q Fn. 4.& 5.Dom.ce 
$. Gem. in.c. ultim.$. ſane de procur. $. n. 3. Prier. verb. Matrimoniurs. el 5. q. 12. Sura Ange- 
\ lic.verb.Matrimonaam el. 2.90.20. Zaf. conhl.s 6; & 7.y0k 2. Bagyifiarm Swimnd | qu digitur Ro- 
ſella. verb. Marr. el. 2. verſic. Sed cum non ſuficiat , Qui ommes uno ore concludunt Conſenſion nen 
wi:rficatum mul operare, Quantum autor ad antheritates in Cantrariam prodgyctas, maxime Ve 
ro 41 LS; filius fa.el. 2.de S, Cio. Maced ff & adclemn. r.de procur. reſpond.ut per Bald. in L.1 man. 
dari f.vel dic.ut per Molin.in addic.ad Alex.confil. 7 8. (4) Glofl.& DD. in c.Mulieri.de jure jur. extra. 
Bald. in L.bonz fidei C.de reb.cred. & in 64d noſtrara de probac. extra.Zaſ.conlil.5.vol.2.n.2 5.cura leq, 


Rem rat. hab.#. & tacit clem. 1.ce procur. 


7 It 


- 


\le(s it be proved (c)), or the 
which received «..c Letters, do not then, or ſhort- 4 conlil.5 5.n. 
er (4) the receipt thereof,deliver expreſly like mutu- //\1;Gnw.c 

al Conſent ,"it is in effect, as-if neither 'of them had & Summa Tir.de 
ver conſented (e);if the Party deliveringthe Letters do in- 
wardly repent , or the Party receiving the Letters, do 
in heart conſent ( howſoever towards him which is the *rin. 
Searcher of the Hearr , there is no difference berwixt 77 m% 5- =- 
ſecret and manifeſt Repenta 
Conſent ) , yet towards his Church , and by Conſtru- 
ction of Law, this inward Repentance of the one, or , 
ſecret Conſent of the other is nor regarded , when it is @Zaſ.conſ'5.n. 
not proved ( f ); Although by the Opinion of ſome ir 
may ſeem , that if the Party receiving and reading the 
Letters, do not expreſly contradict or diſſent , 
like force, as if the Party had expreſly conſented (g) : 
Bur I dare not deliver this Opinion tor currant ; For Summa Ange. 
whar if for modeſty or other like Conſideration, the 
ty think good not to reveal the ſecrets of rhe Lerrer 
Surely he were very haſty , or rather Captious in my 
Conceir, that would account this modeſt or diſcreet Si- 
lence , for a reſolute Conſent (þ ; eſpecially in a mat- 8, &9. Pries. +. 
rer of ſuch moment, as Matrimony, 
is not any Action of greater moment in this life (7 ) 
| 7107: & Arch, ubi 


if) Prier, verb. Matrimonium el. 5. q\ 12. Surama Roſelle verb. Mazriaponium, el.z. verſ. 
2. & ih DD. 


(g) Auguſt. Berous in 


x . (5) Arg.c. ul- 
notwithſtand cincte Seam, 
in Sext. PariC. 


de pr 
lib.6. 


Par lic, verb. Matri- 
monkum. <l.2.9- 


3 TO. 
(e) Za 


than which there 1 Marrin'o. 
nium.el.r.q_ 12 


$ Dor. 


and 


Sponfal. $. qua- 
lter S'lveſter. 
Prier. verb. Ma- 


vol.2.Dom. 


nce , or manifeſt and fecret inc.z. Menoch. 


20.vol.2. Anto. 
Quazrta.lib.z. 
conhil. 
it 1s ” monial. coalil. 
of ibidern. 13. 2, 
19,19, 20. 


Pri. Pariſ con- 
il 5s. 


S. 54.10. 
z{ump. 
——_ 


Matri- 


ſ ubifu- 


vol. 4.9, 


ub tupra 
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and therefore not to be undertaken ſuddenly, or con- 
/ . cluded without due premeditation or deep deliberati- 
” 0 Sitit. "On (4). 
ft 40. If any object this Rule, Qu: tacer conſentire vide- 
(lc. qui race: tw (7). To him might be objected the very next Rule fol- 
deReg/Jur- lowing , 1s qui tacet now fatetur , ſed nec utique negare 
(m)c. i qui widetur (m) : But becauſe rhe Brocardes or contrary 
eod.-tit Concluſions , rather breed brabbles , than pacifie Con- 
| rentions , this I think a more indifferent ariſwer: In 
 Fetkaine, Ni and proper (ignification , he which holderh his 
Nonebie pre- Peace, doth neither conſent nor diſſent (»); Neverthe- 
ſump. qerra.n.5. loſs in Conſtruction or interpretation of Law, he 1s ſome- 
vert. ppm © times {aid to conſent accordingto the former Rule ; and 
Slim there ſometimes not,according to the ſecond Rule (o): The af- 
mediuss quod- firmative Rule harh placey when the matter tendeth al- 
ne lay. Logether to the benefit and favour of the Party (p), for 
contra- then to be ſilent is to conſent , except in certain Caſes 
* ,. (9); but the Caſe being altered, rhe Law is likewiſe al- 
Nonod. ubi tered; for if the matter be ſuch as may be greatly pre- 
' ponit huaruor judicial to the Party, then the negative Rule hath place , 
guy o. that is to ſay, To befilent, is not to conſent. Now ir is 
y concluded ; that Matrimony is a matrer of ve- 


ur.C. i 
j (s) L. 2 de libero hom. exhibend. f. (?) Epiſt. 1, ad Corinth. c. 7. verſ, 3. (#) I- 
(x) Bald. in L. in bone fidei C. de reb, ered. n.1, verlic. lrem in Cauſis. 


be 


- 


—_— 
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being pleaſed. I confels there be man good thing IN ( y ) Nevizs. in 
—L (.y 3 and that there is one A or who hath Se wwptial, 
reckoned an hundred Commodities iſſuing from Mar- | A pens 
riage (z) ; bur the ſame Author hath alſo numbred two cum fequen. | 
hundred Diſcommodities thereto belonging (a): Where- (*/ Cilberrus in 


k « : queltion. Occo- 
fore in a matter ſubject ro ſo many perils, and fo great nomic. 
judice, ir ſavoureth not of Equiry, that Silence ſhould (s) Ide Gil 
reputed for Conſent (4), except as elſewhere is de- 0 = 
clared (c). (b) Archid. in 
C. nec illud. 36, 
q+ 5. Gem. inc. ultim. de procur. in Sexr. Surmma Angel. & Roſclla. verb. matrimonium. el. 2. Za. 
conlil. 5. n. 6.& 7. vol. 2. Prier, verb. matrimonium. el. 5. q. 12. (c ) Viz. nb1i parentes con- 
erabunt preſent: bus © tacentibug liberss, C. 14.4, de deſpoal. impub. in Sext. ut ſupra. $. 1 1. 


41. Again, If that Opinion were true, to wit, That 
the Party receiving the Letrers, and not contradicting 
the ſame, were to be judged ro have conſented there- 
unto (4),-yet there be divers things requiſite ro work (@ " *«- 
thar Effect (e). Firſt therefore it muſt be proved by ſuf- wmmin xram 
ficient Witneſſes that the Party did read the Letters ( f ), i* 2repofts 
Secondly it is requiſite that -the Witneſſes did under- my _ 
ſtand the tenor thereof (g ) ; for ifir be not proved that Odor nag 
the Letters were read, the Party is preſumed to be igno- ©=#9l caural. 
rant of the Contents thereof ( þ), and being ignorant x; - Ty 
cannot conſent thereunto , ſince nothing is more con- cum M. de 
trary to Conſent than page (z); or the reading of 2" extra. 
the Letrers being proved , if the Witneſſes did nor un- ( /) Mathegt 
derſtand the Conrents of the Letters, they are not able ©=p*! & Ri- 
to depoſe concludently (&), ſeeing it may be ſome o- nos. nach 


ther Letrer than they imagined, which the Party received de procur. Au. 


guitin.Berous in 
and read ( / ). Subſcrip. confil. 

4. Uldalrici 
Zaſfij vol. 2. Alex. in L. quo enim. 1. . rem rat. habe « g ) ibidem, ( 6 ) Mathelil, 6. 
notab.'2.2. Gabriel. 1. 1, com.concluf. Tit. de pracſump. concl. 2. n. 11. (# ) L. Ignorans. C. 
de Dom. L. fi per errorem. de Jurif, om. Jud. (&) Zaſ.d. conf. 4. vol. 2. in Subſcrip. 


Mattheiil. d. not. 22. (1) Traditur igitur Cantela, ut literas tranſmuſſurns eaſdem in «x «ſntis 
— - A A F 

teſhrum jcribat , & Copiam (ut dicunt) earundem aſdem tradat, ac illoſmet Latores faciat, ut in 

earn pre ext/cs leffio fiat, Ripa. ind c.cum M.n.1 +:.pot Capotd Cautcl.c.& Morthelld note x. 


BD 


——__ 
. go 
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42. Whar if 'the Party which ferit the Letrers , ex- 
preſſing an aſſured Promiſe of Marrimony, after the 
Woman have received the fame, and yi her full 
Conſent thereunto, miſliking che Match, deny rhar he 
wrote- or ſent any ſuch Þetrers,, and there be no Wir- 
_nefles to prove "the fame , Whether 'is f made by 
Comparartion or Similirude of hands, a full -and fuſfici- 
ent- proof, yea -or'no? % 
(m) Alexjconfil. 43- Some {ay it is not (») , becauſe not only 'many 
76.»6l.3þ.8.& mens hands are oftentimes ſo lively countertcired; as the 
9. Moliny in 2- Witnelles viewing and comparing the fame are very 
conſil, 1 44. vol. hardly able ro diſcern berwixt the true and counterfeit 
7. Hyppol.in Writing (»), bur alſo for that no Man doth always write 


Coat ON like unto himſelf (s) : For Example ; That which is writ- 


nor. in <2.de ten haſtily, is not like that which was written leaſura- 
fide inſts, extra. jy, yet both of one hand (p); a Sick man's hand is 


012 Jef ines. not like his own hand written in health; and diverſity 
- >> puygy of Pens makes one man's writing ſeem to be of divers 
rn 1 s mens hands (g) ; by occaſion w f they conclude, 


4 


Sal. in 1. in fin. That the proof made by comparing of hands , is bur 


—_ half a proof (7); Others arc'of a contrary Judgmenr (s), 
(=) Panpr. in 8. 4ffirming, That although in 6ther Writings, as Bil's and 


c.2 de fig. _ Obligations, Tc. wherein Witneſſes be commonly re- 
mw. quired proof by Collation of hands be bur half proof 
rep. L. admo- lf. »» 
neadi fig jure- (7), in Which Caſe only the former Opinion proceederh; 
Jer. n. 439-2 yet in other Writings (), where Witneſſes arc not uſu- 
(p) Mefrard. de © 
dc probat. verb. comparativ.n. 1.& 2. gloſl. in Anthen. 'de triey. & ſemill. (p) Idtm 980- 
que ſi mans aliquo opere (ut convingere ſolet ) privs deflitigata fu;fit, Adto. Cravat. in Addis. 
veſttium. in ſua praxi. lib. 6. c. 1. ( q ) ibidem. (r ) Panor. in d.'c. 2..de fde 
».% extra.'n. '8. Hyppol. in Rub. de probat, C. n. 289. Jaf. in Rep. d. L. admonendi. n..149» 
(s ) Bar. in L. nuda r<tio. f. de donac. n. 7» Alex. confil. 114. vol. 7. n. 4. Anto. Grava. in Ad. 
dic. ad im ov. veſtrij. lib.'6, c. 1. n. 27. Tindar. Tract ge teltibas. hb. 2. c. $.n. 7, Lan- 
franc. i c. qumniam con. $. Inſtrumentorum. n. 49 (t ) Anthen. & fi contrattus. C:de fide 
Ir tr. Bar. in-d. L admonendi. n. 26, & in d. L. nuda. n. 6. Felia; in c. 2. 'de fide Inftr, (1) Si» 
aemiwut verior ita oO communi rn 091109 eſt , quda L. comparatio, C. de de Inſtr. non eſt core 
retts in Epiſtola, Teſte Maſcard.de probat. concl. 330.n. 23. in fin. 


; ; ally 


: 
: 
: 
i 


—— 
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ally called (as Epiſtles and ivate- Lerrers ( x), ) this («) Reomede 


, . . im eff ile 
proof by Comparation is-to be raken for a. full ſuffici- T9 
cat p:oof ( otherwiſe it were impoſlible to- prove a- = 


ny lecret : by-Lerter, to.be written by the true 2dbibere 1efes 
Author (2). R ad prbend ye 


cript ee, 790 1N- 
Puits,ftine diffcultats, faciline credit wr. comparations, Pulg, Paul. de.Caſtr. & Alex. in d.L. admo- 
nendi, Maſcard. Traft. de probgt. concl, 3 30. n. 12. Vivius Theſaur. com. op. verb» Comparatio- 
( y ) Vivins d. verb. Comparatio. Fulg. Caſtrenſ. Alex. & Rip. ind. L. admonendi. Gravat. in. add- 
ad. veſtr.lib.6.c,1.n,2 7.5m quan parer banc opinuonens communtter obſerrogari in profticd. (x ) Mal 
chard. de probar. concil.z 30,.0, 12. . 


44- A: third fort- more incifferept, leave it to-the dil: 
cretion. and;Gonſeience of the-Judge-(a), who-upen: due rt 
Conbideration of-the-ſtate- and: condition of the Parties 3 2, C 114.24. 
and of; the: cixcuraſtances: and; merits of- the Cauſe, ro- ap mmm 
pnber withzlie lke}yhogod:og: unlikelyhopd thereak, can Tg. prin, 
er and more certainly derermine of- the ſufficiency qc22.-7, 
or inſufficiency of - the forclaid proof, than can be-gene- 
rally preſcribed; wizhous particular- view of: the Premil- 
ſes (5) : In whichco cry. of, Opinions, I-do think , (5) Corar.d. c. 
that rhe Judge, unleſs by diligens Examination of- the ** 
Fact he be otherwiſe.indueed, or perſivaded by ſome 
ſpecial preſumption, os ſuſpicion of ſihiſftee- ing; he 
is to follow the-cammon: or-moſt received -Opinion (c) , (<) CoraCTra8. 
which is, Thax. proof-mgde by comparing or conferring ©* n=: 
of  hands:is;of ir ſelf-a.full and-ſufficient proof (4); the (4) Maſcard, de 
Comparation or Collation being duly and osderly mage, Pots conclul 
that is to ſay, theſe Requiſites or Obſervations follow- H Taſks conf 
ing: being: perfermed (e).. * 4, rol-2.india, 
45- Firſt of all therefore (as touching the Orderand 
Form of this Comparation of hands) it is requiſite that 
two Writings: be-produced-and: exhibited, namely , the 
I:exter it (elf containing the Promiſe of Matrimony; being, 
Os my rr Pas andanother- Writing: , be- 
ing: inly.-and (without —_— pp 
: . 2 


F 


TY SF In 


Car, is 1- Parties hand (f ); for 
comparati@®3- 1 gurd probat, Adebet eſſe 


1. 1. Bald-P- 5* 
Angel. 0. 5- "* bandum eſt 


CaſtrenC.  3* Certain, T 


rations. | R\p®- 


10nNE's 


a lnſtt 


(m) Sithard. and dwelling upon V 


caf. 114-0» 30» 


18 of contratiing Spouſals 


to the Rules of 
& clarius eo , hou 


(g); That which dorh prove ought to be more 
proved : Of which rW® 


red Wri- - 


ACCO 


Cn 66s haſt 1 than that which 15 © 
Lal. de F pm" Wrirings, the one, that js the 
is termed Scriptur? a gud, 


Schard. Þc at the other the Patient extream 
nd. I. <P .4 ro prove the Identity Ot © 
in L. adrponen- Patient 15 that whole 1denrity 1 
ar bis aſed for the brains © 
(5) DB. ind: But as Mercury 15 Ot ma 
he old Proverb) ſo cvery 


_F WS a 9”, 
( gel. mn a 
- — "Gonex. Writings * Surely this 


| 
_ - purpole (#), for were tO P 
raftus(Cd ou ng ro protrat the matter #7 


ck, : 
pro- 


the Agent extream » and 
(k): The Agents produ- 
ing : The 


Writing is not fit ro 
ga qua, Or Agent extream » 


prove ignotum per ignotius, 
ys abiding 


(n) Menoch, &.cal. 114+ 29. in fit 


-— 


ll 


— 
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three Witneſſes , (two of them at leaſt reſtifying the o 
ſame) a Judicial Writing, that is, fome At written be- | 
fore a Judge; and a publick Inſtrument or Writin | 
made 'in Solemn Form, by a publick Notary (q), where- (9 6. $. 14co- 
unto afterwards two others were added (r ), viz. rhar i & 
the Writing produced there be confeſſed by the Party comparaticnes. - 
(5), and the Writing extracted from ſome Regiſter or OS 
Place where faithfal Records be kept (7). Howbeit at this (,, authen. 
day, by the common Conſent of. the beſt Writers , any Adbzc. C. de 
manner of Writing, either Publick or Private, Judicial or — <3 
udicial, of what nature or quality ſoever, (fo that hc. in princ. 
it appear undoubtedly to be of the Parties hand) is ſuf- Scb4rd: ind. L, 
ficient ro be the Agent extream , or Writing from the yt" One 
which Comparation is to be made ( «) ; or if there be in Anthen. & 
no ſuch Writing at all, the Judge- may command and CIS 
compel] the Party to write, that theteby ( Comparation , .. Qunine 
being made) the truth may appear, whether both the i4#» juric 4f, | 
Writings be of one hand, or not (x). - — *.. "oS 


turam efſe ſu- 
am, nec mirum cum expreſſa conſeſſio ſit fortier tacits. Bald. in d. L. comparationes.n. 10. Menoch. , 
de Arbitr. Jud. Lib. 2. caC. 7 14. n.' 29. verſic. Sumeretur, Cravetta conlil. 2 1 6. n. 18. Paul.de Can 
ſtr. coalil. 3 12. vol, 2. o. 3. (t) d. Anth. Adhac. Qued i quu objiciat hanc additionets .. 
eſſe ſuperfluam, & comprehend! ſub tertio genere Scripturarum, de quo in d. L., compenationes ; Re- 
ſpondeas qued quamvir Text. in d. Anth. dicat Literas ex Archiepiſcopo produfar habere- teſtimons- 
um publicum, per hec tamen non ſequatur ipſam Scripturam efſe publicam, utpore que carens publi- 
ci Inſlrument: ſoleunitatibus ; Nebiluminus in. loco publico recondits, & per: miniſirum pubtcum - . 
regiſivats, non immerith publicum teſtimonium prohibeat. Bart. in d. Auth. & Sichard. in d.L.com-. 


parai.nes. n. 8. & 9. (s) Sichard. in d. L. comparationes. n. 10. polt Sabir. ibidem col.4. 
Ripa. in L. admonendi. de. jurejur. f, n. 1 1 1, Menoch. de Arbitr. Jud lib.z. caf. 114. n. 29. verl. 
Sumeretur. Cravetta. confil. 216. n. 18, (x) Bald. in L. comparationes. C. de fide laſtr.n. 


10. Panor. in c! 2. de fide Initr. extra. n..13. Ripa. in L. admonendi. a, 110, f, de. jurejur. &. 
Late Menoch. de ca. 1 1 4. n. 12, Bart. autem in Anth. & fi contraftus. C. de fide Inſty. contrari- 
um tenuit; Gui Baldus ob eam rem inurit macula; Errors , quam Zaf: (lib. 2. ſing. reſponi.c.2 5.) ../ 
diluere tenmtavit, ſed frufira ; nam fi Judex poſſet compellcre partem,ut reſpondeat probat.onibus ad»-. | 
werſarij, ad relevandum cum ab onere probandi, a fortiore poteſt partem compellere ad ſcribenduan, 
wt inde fiat comparatio, Inquit Pangr, in d. c, 2. poſt. Card, ibidem & Paul. de Caſtr. .in d.L, coma. * 


pazationes in fin. 


47: 3&+ 


_ 


_. Of comrafiing. Spoaſals 


47. Secondly, Iris requiſtte thatthe Parry which pro- 
cureth this, Comparation,de-{wear, That he hath not ax 


P_ 


. (5) Anh. Tit. ny, other fig or. ſufficient .(y), and. that. he-hath 


Ce notdone, nor. endeayoured.any, thing thezeabours, which 
on. — peradventure-might ſuppreſs or hide the trugh (2). 

Old. IN 
COmMPArationes i heg,unge aratio oft remed; ub/di : . alit 
quam ——_— alyer % _—_— Zald cow ht in fin. # 7 4$.5i.vor nibil.. Sibaut, 
in d. L. comparationss, n., 2... 1d quad pro miratuli, rradetur, ſequin, ut. bis, de Ca- 


lunmis in cadem Cauſa juretur. Glaſl. ind, L. comparatioges. in fin. atqui ratio iterati juyamen- 


. ti oft, quia etfs quit in.genere juraverit ſe nulam adm: Calwnniam ; Tamen 1fud ſpeciale 


Jur amentom, altin; anems infigirur, © mage, affigit ſemper, cuni mage Himeranu, 04, que. in. 
Jpecie frant, quam que in generals, Glo. in $., Si,verd mariantur. Anth., de laftr, Caycl.. &.fide 
Sichard.ubi ſupra. 


48. Thirdly, It is requiſite that the-Notaries or-others 

Skilful in writing, to whom- the Judge doth commir this, 

Comparation, be {worn, Thas. they, ſhall nor do anyxhing 

(-)L.conpsn- therein eicher for favour or. gain,ot; tear or-disfgicndihip, 

Taſte. $:4.an. Or other ſiniſter affeQion (a), but tharchey ſhall upright- 
ne» jpſe Fudex., Iy and diligently view the Writings , and compare t 
defer per/e/="inditferently, and then make rrug relation to the } 

nem-? Dic-qud WHAT they have-done;and what-they: judge or. believe (5) 


deber- quidem- jn their $kill, concerning the identity or diverſity of the 
per ſe, adbibitis han d s. 4 

tamen Noſtra- ; 

tiis + ſcribendi peritis. Sichard.» poſt. Ang. in d. L. comparationes. (b) Nam quam decipi poſ- 
font ſemilitgddine tractatus jurabunt, non de weritate preciſe, Sed de credulitate tantum. Sichard. 
ub: ſupra. 


49. Fourthly, It. is requiſite that theſe Notaries. or 
() -Bald- in L. $kitul Perſons; in viewing and comparing theſe foreſgid 
Ge in Writings, do not only conſider. the ſimple Letrers or 
n. +8. Menoch. Grammatical Elements, ſubje&-to Corporal: ſenſe , bur 
+640 um ud. alſo the Stile and Phraſe rhereof , ſubje& ro Reaſon and. 
Sichard. 4. 1. underſtanding (c); for as a Bird is known by hex-Tuge,or: 
comparationes. a Harp or other Inſtrument by the ſound, ſo by the Conſo- 


| (2 Bud. uvi Dance of the Stile we may judge probably of rhe Au- 


FU. p 


” wt 
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=. Fifchly, lt is fequiſite that cheſe af6refaid Notaries 
and Writers make relation or feport utito the Judge (by 
vittue of their Oaths) of their Proceedings , and what 
'they have dane or deemed, and judge of the'Similitude or 
'Di imilitude of the forefaid Writings ('e) : Others have (e) Credirur ta 
added other Requiſires;namely,That relation being made "**/*#*57e, 


ty the Notaries and Wirnelſes of the ſimilitude of 'the 29%/m i. 


Hands, the Judge ought ro ititerpoſe his interlocutory cmporationm 


Sentence of the Identity of 'the Writitigs, that is to ſay,/,,r ime; 
that they were both written with one "Hand ( f ). | wt nunc denud 


51. Some alſo have been of this tnind, That whereas arg wan» 


'there be five kinds of Writings above recited, whereby ;,.ammuwm 
Comparation might be made, in their Opinion, not only ſ«4rwxr, Me 
all kind of Writings were excluded (g), bur alſo the 4c 114. 


n.2$. 


Writing in Conttoverſie could not be compared but by ( #) s«l.in 4. 


another Writing of the ſame kind ; as'if the Writing in © comparario 
nes col, pen.Me- 


'Controverſie were a publick Writing , then to be tried by ,C4gac 114. 
a publick Writing; it a private Writing , then by a pri- 42. _ 
vate Writing, &. (5) Howheit this Opinion is generally © pm 
condemned ; tor any kind of Writing in queſtion may L. '4dmonendi. 
be tried by any other kind of Writing ,-being without de jurejur-#-n. 
, . , 1 4- Menoch. 
queſtion ot the Parties hand (7). ae alta. 
(h) In qud opi- 
miene fteterunt Parin Anth. Er fi contraftus C:de fide Thitr. n. 2. t% Atigel. in I... comparationes. 
cod Tir. n.*. Quib-'s fubſcripfit Augultious Berous in Addic. ad 7af. confiti4.vol. 3 A Parif.conſ.rg.. 
n.38.vol.3. (- JHugolin.de quo Sichard.in d.L. compararicenes:ni/9.& alu dequibus Bald.cad Lun.1 1. 


52. Finally, There is to be'nioted, that in all 6thier Ju- © Pad.ind.L. 


COMPATratiOnes 


dicial Proceedings and Dectees , it behoverh "the Judge ,.. ;.,us 4icr 
to have plu--hevs pedles (&), Feer of Lead : fo in this mat v7.ſ7 weriorem. 
ret of Comparation, eſpecially it behoveth him to have F *©=* <«- 


L u, 1 0. on: Fifa. 


& plumbros poder . & Lynceos cculos » Nor only Feet AS ferr randem op. 


heavy as !cad,but Eyes alſo as clear and ſharp as Lyn- c— 
" wv 1, I- 
ceus, of whom it is reported, that he was able ro ee ,,,; Quibus 
through a Miiſtone( m) ; for if the Judge be either fo conmvenunt Ri-. 
pz in L. admo« 
nendi ff.de jure jur.n.1 11. Menoch d.ca.1 1 4.9.29 Cravetta confil. 216.9.18. (7) Zaſllib.z.fingree- 
ſponſ.c.z 5 in fig.Covar.pract.q c. 22, {witr, 


— 


—X 92 ..". "_ contrating Spouſals,&c. | 


ſwift, that he runto this Comparation without obſeryarti- 
on of theſe Requiſites above recited, doubtleſs rhe Com- 
(#) Acron.in paration Will be of little force (#) ; and ſo his great 
Pn.” ſhall make but ſmall ſpeed ;' or jf his Judgment be 
not very Sharp, and more Subtle than the Serpent, how 
orderly ſoeyer he procced to work about the Examinati- 
(0) ZaC. conſ. 4, On of theſe Writings, yer happily he may be deceived 
lib.z.in ſubſcrip. by counterfeit Inſtruments (0); for it is a thing generally 
vane complained on in all Apes , namely the great Couſenage 
de ide Inftr. that hath been praCtiled by Forgery, or making of Coun- 
ns Paitco!. rerfeit and Adulterous Writings ; Amongſt. others I re- 
(r)Zaſliv.,, , member Zaſfus (the moſt famous Lawyer that ever 
img.reſp.c.25- Germany bred ) maketh mention of a certain "Monk of 
ater ag "the Monaſtery of St. 2/dalrick in the City Auguſta , 
Rav. Veſtrijlib. that was ſo paſling $kilful , that it he had looked up- 
6..1n26. on any Writing , he would have imitated the ſame fo 
- Cap 4; lively, as it ſhould ſeem rather to be the very original it 
prob. C. n.31 7. ſelf, than like unto it (g). 1 wiſh we had nogreater ſtore 
cur og a of falſe Forgeries than of mumbling Monks at this day 
d. 330.3. in Exgland, 4 thing rather to be wi than hoped, the 
() Tar lh+ more1s the pi ; tor though the famous Forger of Ripon 
hin kn in 7Tork/tire be dead, whom I maryail Mr. Green hath not 
numbred amongſt his Cony Catchers, yetI fear there be 
a | ar: many Whelps of the old Dog left alive , that had 
rather bite than bark. And therefore ſince this matter 
is ſo ſubject ro their Impoſtures, it ſtandeth the Judge in 
hand to be ſo much the more circumſpect, leſt he himſelf 
be caught for a ſimple Cony. 


® 


bh — 


Sg E C T. XIV. : 
Of Publick and Private Spouſals, 


I. rthly, Spoufals be either Publick or Private (#) Revſner. de 
.* (a) ; publick Spoufals are they which are con- or ax; a 
rracted before ſufficient Witneſſes , and wherein are ob- Prepec. in c. 
ſerved all other Solemnities requiſite by the Eccleſiaſti- (0m inhbicio. 
cal Law (5) : For fo carctul-were the ancient Law-makers deyonl, "E 
to avoid thoſe miſchiefs , which commonly attend up- Schncid. rraft. 
 -on ſecret and clandeſtine Contrats, that they would have (5? Hh2t- 
the ſame Solemaities obſerved in contracting Spouſals , 35. 9.5. Reuſa- 
which be requiſite in —_— Matrimony (c); Which 7: 4<Sponlal 
Solemnities what they are ſhall afterwards be declared(&): (pin, nc. 
Private Spouſals are they , at the ContraQting whereof , cum inhibirio. 
are omitted ſome of thoſe Solemaniries aforcſaid(e),bur ef- I CRE 
pecially when as there be no Witneſſes preſent at the Prayoſ. eo. c. 
Contract (f): In which Caſe theſe queſtions following are 2 5: Summa 


Roſella verb. 

uſually propounded. a never 

- el.1.yer{. Quz- 
Is {d) infra parte 2. $. (e) d. c. noſtrates & c. alirer. 30 q- 5. Reuſher. lib. 1. de 
Sponſal. qu. 1. nu. 2. gloſſ. in c. 4. de land. deſponſatione. extra» vide Schneidwin, Tra&. de 
nuptijs fol. 22. «bi reſort Sponſalis ſex medit dici poſſe clandeſtina. ex Holtienſ. in Rub. de clan- 
deſt. deſpon. extra. ) C. 1,2, & 3. de clandeſtin.deſponl. extra. Schneidwin. ubi ſupra Mel- 
chior. Kling. Traft, de Matrimonio fol. 68. Jo, Frigeus TraR. de Sponſal. pag. 266. 


2. Firſt , whether ſuch ſecret Contracts be good in 
Law, yea, orno 2 Andit ſeemeth they are not good, 
by reaſon it is thus written in the Text of. the Law , | 
Nullum pattum , nullam conventionem, nullum Contrattum (s) Ec lrk 
inter eoswideri tvolumus ſubſequutum , qui lege” contrahere c.mulum.30. 
prohibente , contrahunt (g); We will that no part , no 4-- 
. Covenant }, no Contract , ſhall = thoughr to « w7# . 
| T k 


> _—____. i. = — —— 
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berwixr them which do contract, when as the Law doth 
forbid them to contract ; But the Law doth forbid all 
Perſons to make Serret Contrafts of Spouſals , or Ma- 
(96. c-vllen [rimony (b) ; and tha juſtly, conſidering the manifold 
clandeſtin. de. diſcommodities depending thereupon , namely, for that 


_ _ hereby it cometh to paſs oftentimes , that the Parties {e- 


cretly contraCting , are otherwiſe formally aftanced, or 
ſo nearin Blood that they cannot be Marricd ; or being 
free from _ —_ ; —_—_ at was _ 
purpoſes , denying a king their promiſes, whence 
| Perjurics : Adokertes, and Baſtardies, with many more 
- —qpapenct intollerable miſchicfs do ſucceed (2) ; and therefore fuch 
ki. 23. Cora, ſecret Pats, Covenants , and Contracts arc wotthily re- 
a9. deSpon- puted, as if they had not been made ar all(+). Again,this 
cfg ao is a Common ion, 1dem eft in lege non efſe & non 
brincn7, apparere , It is all one in Law not to be , and not to ap- 
&) d.c.nullom. pear (7); Wherefore ſceing ſecret Contracts cannot be 
10.45.75 proved, it is all one in effet, as if they were-nor 
C. de legib. (mM). 
{YL in lege - 
f. de contrahend. Emp. & ibi DD. lib. 2. confi. Matr. confil. ibidem. 2.7.1. (m) Reuſner. 
Aa q- 1. N. 32, 33, &c. Socin. ſen. conf. 119. vol. 3. verſ. Secunda Conclu- 


x 


. a 

3. Others are of another Opinion, holding the Cop- 
is ray c tract for firm and indiſloluble (») ; for the Confirmation 
-” > none whereof , they alledge a very roundTexrt, extant in the 
n.:. Deccconfil. Body of the Law, the words are theſe , Clandeſtina Con- 
oY 3: 4. Fe 3ugia contra leges quidem fiunt , Contrafta tamen difſolvi 
clandeſtin. deſ- 90# Poſſunt (0), Secret Marriages are done indeed againſt 
_ Eve- the Law, but being contracted, cannot be diſſolved ; 
card. con-19- . Yielding this reaſon , that b6cauſe theſe Solemnities are 
Sponfal.ggnez not of the Su of Spouſals, or of Matrimony , 
ponecs. 7: butcomſent only (p) ; for( as another Text faith) , /ufi- 


Hyero.Schurf. 


lib. z. con. < « 
Marr, conlil,2 4.0-1,2,3 & 4+ (0) caagccillud. 30.4-F. (p) Panoriin c. 1.de clandeſtin.deſponſ.cxtra-n.2, 
. cit 


4 


I tt. 


Of Publick and Private Spouſals. 195 


7 ads Conſenſus ad conftiturnta Spenſalia (4), Naked i L fufcieds 
Conſent is ſufficient ro make ofals; And therefore if Pot * 


— 


bare Conſent is ſufficient , Solemnities are not {© 4. clvictn, 
neceſſary as withour the which Spouſals cannot conſift <ponſ cx. 


(7) , being no more than Accidenrs , the which ( as the —— 
Logicians teach us) may be either preſent or abſent, with- fuffciar.2 7.9.2. 
out the deſtrufion of the principal SubjeR (s); . Srry — 
it may be juſtly inferred , thar the only want of Solem- & Sportal. ex- 


nity doth not lrt the Contract (7). wr. Ru in fi 


lib. 2. conl. 
Marr. Conhil. ibidem 24. i. 2,3, 4- (s) Ideoque accidens omnium pradicabilum indigniſfimnam 
dici oler Jo, Caſus. Oxon. de accidente tot. 68. (t) Clandeftinitas ſola nonnutiar Matrime- 
mum , inquiune Cardinal. & Prepaſ. in Rub. de Sponſal. extra. Panor. ia c.1. ecd. Tit, n. 2+ Nec- 
conſil. 163. n. 4. Linwood. in c. humana. de clandeſtin, deſponſ, lib. 4. provincial. Conſt. Cane: 


verb, clandeſting. in fin 


4 To the Reaſons whereupon. the contrary Concluſi- 
on 15 collected, it is thus anſwered : Firſt, chat no Pac, 
" no Covenant, no Contract, ſhall be thought ro be made - 
berwixt them , whom the Law doth prohibit to contract, 
@&c. That's rrue;when the Act is ſimply forbidden, bur 
when the Act is not ſimply forbidden , bur only in ref 
pect of ſome quality , which is not of the Subſtance 
_ thereof ; Then rhe Act done without that Quality, is 
not to be accompted for undone (#) ; now 'to contract (*) Pald. in d. 
Spouſals is not fmply forbidden , butin ſome reſpects pero 
only(x);And therefore being done wirhout the obſeryatt 1 5- alij aliter 
on of thoſe unſubſtantial Circumſtances , is not to be —_— 


reputed for undone. Deſponſ.” extra, 

p . & Antho. Gu- 
bert. TraQ. de Matrimonio. fol. 163.nu. 122, Vide Peckium in c. quaz contra jus. de Reg. Jur. in. 
Sext, & Hyero. Schurft. lib. 2. conſil. Matrimonial. fol. 134. &. 10, 11, 12. (x) Hicro, Schurff, 
lib, 2, contil, Matrimonial, conGil. ibidem 24. 1.11. 


5. As for the other Reaſon, That not to a 
not to be, are both one in Law , thar's true Jure fork, non 
Ccz2 jure 


pear ,, and 
ff 
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(y) Gloſl. & jure poli (y), Before Man, not before God ; for the Church 
—R- fot indeed doth not judge of ſecret and hidden things , 
extra. & ibi Whereof there is no appearance (z). Butmoſt true it is, 
Prepoſ. in fin. that Ng God being Kay Deywdrus , before him bare 
Melchior Fing- Conſcience alone is as a thouſand Witneſſes (a); Where- 


0+ mete oh fore I do admoniſh thee , that haſt in trurh contracted 


iol.62,69. Eye- ſecret Matrimony, that thou do not marry any other 


WI Perſon/® for doubtleſs this thy pretended Marriage, how 


Humana. de lawful foever it may ſeem in the eye of Man, who- 
clandeſtin. de- 


 judgeth only according to the outward appearance, is 
Poriacal nothing, but meer Adultery in the infallible ſight of 


Gonſt.cant- (God's juſt Judgment, whoſe Juſtice rewards every Man 
Nay are according to his Works, and before whoſe Tribunal thou 


Ferret.cpulil. muſt atlaſt appear to give ah accompt of this thy foul 
1 740-2. : 

(x) c. conſulu- Miſdeed. 

iſe. 2.q. 5.C. 

fi omnia- 6.9.1. c. Tua nos. de Sponſal. extra. gloſſin c. 2.4e cland.deſponſ. in princ. (a) Bald. 
in Traat. Schiſmar . col.3.c.literas de reſtitut. Spol. extra. 


on _- 


4 


6. But.now admit thou art willing. to- marry ; and 
the other Party is not only unwilling, but utterly denieth 
the \intent or conſent ro any Marriage ; Whether in. 
this Caſe maiſt thou with aſe Conſcience marry elſe- 
where? It ſeemeth at the firſt view, That thou canſt not 
marry {© long as rhe other Party liveth, ro whom-rhou. 
didſt fo afſuredly give thy fairhful Promiſe of Matrimo- 
ny, as appeareth by rhine own Confeſſion , making a 
full and ſtrong proof againſt thy ſelf : Neyerthelels , 
the Caſe being rightly ſcann'd, I am of their Opinion . 
which hold that thou maiſt with Safety-, not of Law 
only, bur of Conſcience alſo, proceed to marry any 0- 


ther. Perſon. ' 
© © 7. Firſt, Seeing theorher _ conſtantly denieth the - 
intent and conſent of Marriage, for his or her part, with- 


out which Conſent, as well on the behalt of that other 


LOII—_— 


Of Publick and Private Spouſals. 197 


Party, as on thine own behalf, iPis a clear Caſe , That 
no Matrimony can conſiſt, neither in Law nor in Con- 
ſcience, for the Conſent muſt be mutual and reciprocal , 
as I have often cenfirmed. Is it poſſible for a Man to 
be a Husband without a Wife? Or a Woman to be a 
Wife without a Husband ? Seeing (I ſay) the other Par- 
ty ſo conſtantly denicth this neceſſary Conſeny thou 
 maiſt ſafely from thy Conſcience act accordin this 
conſtant denial, - and perſwading thy felf that the ſame 
is true, then art thou art liberty to marry elſewhere , 
without any let in Law, or Scruple in Conſcience. 

8. This Caſe thus abſolved, let us vary the Caſe a 
lietle. A Man and a Woman are firſt ſecretly, yer tru- 
ly and before God, contracted ip Matrimony either of 

murually giving there, their full and perfect Con- 
ſent to the other therein; afterwards the Man is pub- 
lickly contracted ro another Woman in Matrimony , . 
the tormer Woman pradtiſeth all good means, as well 
by Suit as otherwiſe, to recover him for her Husband, . 
but prevyaileth not, for want of ſufficient proof; Whe- 
ther may ſhe with ſafe Conſcience marry another Hul- 
band ? Albeir this Queſtion may ſeem ro appertain to 
the determination of Divines, yet will I. adventure to” + 
ſignifie minc own'Opinion, having firſt reſolved another 
Queſtion preparatory thereunto; which Queſtion is 
this. | 


9. A Man doth ſecretly (I mean withour the preſence 
_ of Witneſſes) contract Spouſals or Matrimony with one 
Woman, and afterwards publickly and before a ſuffici- 
ent fthumber of Witneſles,. doth make the like Contract 
with another Woman ; after which ſecond Contract tlic 
former Woman chargeth him, and he. likewiſe confeſe/h 
thar he was formerly contracted unto her, Whether in () De hae 9.+ 

this Caſe, ſhall the former ſecret Contra, or the ſecond OEES G2, *, 
publick Contract prevail (Z)? 8 Fae rarer 

10. It. 


OO OOO CO OA OC AO EIT” tO TY "nv 4 ns =o 4m 


dl eo A. 
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ro. It ſeemeth, becauſe the ſame being (in truth) firſt 

made, rhis truth now 2 ing by the Confeffion of 

both Parties, is to be before the ſecond pub: 

(c) Yeritas 0- lick Contradt (c), and that -nor only 4n ford poli, and 
_ 75/6 before the Tribunal of the Infallible Judge, ro whom 
 #n $pirituali- all things (how ſecret foever) be all naked and open; 
4c vera. but agg in Courts(4) and Conſiſtories of mortal Men , 
Cardin Clem. WHO gment is dire&ed according to that which ap- 
11.4.1. 9. 5. peareth, and is proved (e). Arid as no Man can dye 
pay en. with two Teſtaments at once ( f'), ſo no Man can hve 
C. de Ingen. L. with two Wives at once (g) : Howbeit Teſtaments and 
pxn-3.mulics Contracts be in this point, of 2 contrary Condition ; 
ratores. Culrim. for of Teſtaments the latter is the better, and maketh 
f. probat.& ibi yojd the former ( h); hur of ContraQts, the former is 
4 Ererars, The betrer, and makerh void the latter (3): Wherefore, 
confi. 1, the Man having firſt given his Faith to- one 'Woman , 
(-) Unie 27% cannot afterwards give the ſame to another Woman (#). 
} vehice. And fo the former ContraQt, albeit ar rhe firſt ſecret , 
lam, que Fudes yet afterwards publiſhed and made known, is to be pre- 


fertur ad Sum- terred before the fecond publick Contrat (1). 


—_——— 
— 


mam. Mantic. 

de conjetur. | 

ultim. vol. lib. 4. Tit. 11.1. 43. ( f) L. Jus nofirum. F. de Reg. Jur. L.Sancimus C.de reſts. 
(s) L. cum qui duas C. de Adult, L. 2.C. de inceſt. nup. (+). poſteriore Inſtit. Qujb. mod. 


teſta. infirm- (7) Intellige, fi utraque ur ſont de preſenti, vel utraque de ſuture. Henr, 


Boic. in c. 4. de Sponſ. duorum extra. ſecus. Si Prior fint de frturo , poſſeriors wir6 de proenti. 
Boig. ibidem. (&) Everard. d. confil. 11. n. 3. in fin. (1) Henr. Boic. in c. cum Inhibitio, 
de clandeſtin. deſponl. extra. 1. Diſtin&. verſic. aut queris de tertio. Ruckerus cujus confil. extant. 
in lib. 2, conhl. matrim. & eſt confil. ejus lib. 36. n. 6. 


; (ﬆ) Everted. 11. Others nevertheleſs (whoſe Opinion is generally 
"4,5. received) are of this Judgment, That howſoever, before 


in c.z, de clan- 


deſtindeſponſl, God, the ſecret Preconract, though it were never pub- 


== Panor: in c, 99S%, is to be preferred before the like ſubſequeat Con- 

quod nobis.de Eat, how publick foever (") ; yer before his Church ir 

| [os oo. is otherwiſe (x); neither is the fo!e Confefſton of both 
Cextra. ti.6. | 

Et omnes DD.ibidem.Schneidwin.Tra.de Nuptiis,fol.2 4. Reuſaer.de Caufis matrimonial. lib. 1. qu» 

lib.2.confilmatrimonial.confl.ibidem. 36.n.12,1 3 & 14. Pariſ.conlil.y 7.0.40. vol.4. 


the 


- 
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| the Parties, pretending themſelves to bePre-contracted, 

in ſecret fort, betwixt themſelves alone, to be credited 

in prejudice 6f a ſufficiently teſtified Contrad, and pro- 

ved by Witneſſes (9); becauſe otherwiſe it were a: very /« gol. in c. 
caſie matter for ſuch, as were truly contracted, under 5 quis Divinis 
pretence'of a Re-contract, at their pleaſures whenlo- [., Eyjus con- 
ever they were diſpleaſed either with other, ro undo the film videre 
nndoubted Contract, by ſuborning one, of wh&m they ©* 1: 2- Con- 
had better liking, to akem a former ſecret Contract (p): &@).1 39.quod 


A miſchicvous Inconvenience in no wile to be tollera- velim videas. n. 


red ( ) | 12.13,& 14 
oa Covir.Tratt.ce 

; Sponſal. prima 
parteyc.4..nu.5. Pariſ.canfil.s 7. vol. 4. n. 40. Panor, & alii in c. 2. de clandeſtin. deſponſ. extra. lib. 
1. conhL. matr. conhl. ibidem 19. n. 3. (p) Schneidwin. Tract. de Nupriis, fol. 2.4. lib. 2+ con» 
fil. marr. conhl. ibidem 26. n. 13. (4) Schneid. & Rucker. ubi ſupra. DD. in c. ſuper co. de 
co qui cogn, confang. ux. extra. 


12. As concerning the reaſon of the contrary Opi- 

nion, viz. That the truth is to be preferred when it ap- | 
hong (r). Thar's true, if ic appear by lawful and (3 0200008 

ufficient proof (s); but the ſole Conteſſion of both the pen. 5. mulier. 
Parties, is not a lawful or ſufficient proof, in prejudice of *-de probar. in: 
another Contra&t lawfully and {ufficiehtly proved, by > Ren Ba 
the reſtimony of Witneſſes (7). Indeed if it were not inc. Cum Inbi- 
in prejudice of another Contract, the bare Confeſſion of 5iio<r cane. 


. d . 4 . extr4, 
the Parties would ſuffice (#): Or if this Confeſſion of a_ iy 
both the Partics were made before the ſecond Contract lid-cou.ae- 
was made , then alſo peradventure it might ſuffice a- rr | 

x F 36 2-12. 
gainſt the fecond ContraCt (x), becauſe at that time the - ;) glod. in c. 
, fi quis divinis. 
30-9. 5- lib, 1.confil.matrimonial.conlil.ibidem 1 9.9.3. & conkil. $3. 20, Panor. & aliiia c. 2. de- - 
clandeſtin. deſponſ. extra. querum opinio procedit licet ſecundum matrim. non fit comratium in facie 
, Ecclefie, ſed coram duobus tantum teſtibus. Praxpoſin d.c. 2 .n.4. & Socin. Sen. conſfil. 270. col. 2. 
(») Gloſi& Panor.in c. ſuper co. de eo. qui cogn.conſang.ux.extra Dec.conkil. 1 6 3 .col. 1. Bald. conkil. 
4$.vol.4. Rom.Sing.616.alias 620. incipien. Tic audiwiſii, Immo parte abſente probat contra con- 
feentem ipſins confeſs, de equitate Canonicd, Maſcard.de probat.concl. 102 9.n. 4. & communitey 
DD. in c. fi Cautio, de fide Inſtr. extra. (x) Johan. de Canibus, inter coptil. matrimonial. lib. 
1. coohl.ibidem 19, in fin. Jacob. de Zochis & ali) in d. c» ſuper co. Covar.Traft.ge Sponlal. prima. 
Parte, C. 4+ Bt. F7 
Con- 


FF 


—— 
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(y) Argde c. © Confeſſion cannot be ſuſpeed of any Colluſion ( y ): 
ſuper eo. Jo. de But the Confeſſion being made after the time of the fe- 
—_ 4 cou. cond Contra, which Contract is proved by two ſuf- 
(z) Regulariter ficient Witneſſes, in this ( aſe, not only the Confeſſion 


autem unu *t- of the Parties is not ſufficierit tro prove a Pre-contract , 
flis de contra- k 


u, & alter but alſo if beſides the Contellion of th@#Parties , there 
reſtir de parts were one Witneſs who did likewiſe depoſe of the fame 


confeſſ:one "plene 


orbant marr;. Pre-corftract (2) ; yer were not the Teſtimony of this 
« monium. .lib. 1. One Witneſs joyned with the Partics Conteſſion , able to 


Conlil. matri- gyerthrow the ſecond Contract , proved by two able 
monial. con(il. 


ibid 16.na,. Witnefles (a). Likewiſe the teſtimony of one Witneſs, 
qe hp 5. together with a common woice and fame of a Pre-con- 
(4) $5052. tract, is not able to overthrow the ſecond Contract pro- 


conhil. 270. col. 


> vedic. Ita ved by two ſufficient Witneſſes (4) ; for this Concluſyt 
Concluo.&c. On is Commonly received, That when the proof of the 


Jacob, Henric. 


"1 on ſecond Contra is more clear than of the former Con- 
marr.confil. ibi- tra&t, there the ſecond ContraCt is to be preferred (c), 
ns 5- faving in theſe Caſes following , viz. When the ſecond 
- 2. clandetin; Contra is made depending rhe Suit, about the former 
deſponſ. extra. Contract (4); for the Contratt mad2 depending the Suir 
| 00h; loſeth thar Privjledge ; which otherwiſe it ſhould en- 


edit concur- 


Tente etiam fa- joy (Ce) : Or when the ſecond Contradt is *made under 
yy cm 4 16- this Condition, if there be no Pre-contraGt befGre going, 
chufeſſene.ueper Or if the Pre-contrat be fruſtrate and Void (f ), or 
Bonacoſl. Theſaur.com.op.verb.matrimonium.& per Socin. Prepoſ & Jacob.Henr.ubi ſupra. (b)Vincen. 
& polt cum Canoniſtz.in c,z. de cland. deſponſ.contra Cardinal.in d.c. commmniter reprobatum,ut per 
Phtnor.& Prepoſ.in d.c.2.quibus accedat Corſerus ſfingularis.2 46.verb.Probatio.Dee.confil. 15 3. n. 11. 
Felin. in c-1. ut Lite non conteſtar. col.z. Socin.confil.1 1 9.vol. 3. deci. Tholoff. q. 1 72. Benacoſl. 
Theſaur. com.op.verb. matrimonium. ( © ) Panor. ind. c. 2. de clandeſt, deſponſ. extra. in fig. 
Hoſtienſ. in Summa cod. Tit. $.yerum clandeſtina matrimonia. Parif. conſil.g 3.vol.4. Przpoſin dc. 
2.8.4. Corſet. d. fingul. 246. & Avufrer. in addic. ad Deciſ.capell. Thololl. ubi refert ſe. juclic4fe pro 


P ſerunde matrimonio manifeſt? probate, contra precedens matrimoninm , wel ex ille tantum capite 
- # gued tefter de primo matrimonio non erant omni exceptione majores, Et que dia ſunt de clande- 
flinis Nuptits, habent quoque lecum in clandeſtinis Sponſal.de fatuaro. Nimirum quod publica pre- 
ferantur clandeftinss. Kling. Tra. de cauf. marr. fol. 70. (4) Covar. Tratt.de Spanſal. ie- 

p cunda parte. c.6.n.1 1. Dec.confhil.16 3, n.11. Imol.conſ.12 5. (e) Arge.Tenor.de re Jud. extra. 


& DD. ibidem. Covar. ubi ſupra.Imol.d.conſu25. ( f) Covardc.6.n.1 1.Andr. Barba.confil. #6. 
col.2.vol, 3. Nuod fi poſterior contrattrs ſit ſimplex, licet non fuerit publicatus in facie Eccleſie,tamen 
enitus coram duobres teflibur, tanquam certior & clarior, trefertuy alteri de que extat wiitus teſts 


cum famd & confeſſions partium, Praepoſin d.c.z.Soc.conſ.2 70.lib.z.confil.matrim,fol. 1 1 2.n- 5+ 
| when 
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when the former Contra comprehenderh Spouſals de 
preſenti, the crher Spoulals de faturo (g); or when as (x) Poic. inc.:, 
- over and beſides this one Witneſs and Fame, there be © Sport duo- 
other Adjuments or Helpers, ſuch as may ſuffice ro in-  * 
duce the Judge to give Sentence for the - former -Con- 

tract (+) : Intheſe Caſes the former Contra proved by (+) Artin. con- 


one Witneſs with the Fame, &c. is preferred before the = - A 
{econd Contract proved by two intire Witneſſes. de Sponſal. ſe- 


13. Another Queſtion incident to ſecret Contracts , cunda parte. 


is. this, A Man and a Woman are firſt ſecretly , yet oy te jug 


truly and before God contracted , either of them mutu- alias 48.yol.4. 
tually giving their full and perfe&t Conſent thereunto; 
Afterwards the Man is publickly contracted to another 
Woman ; The former Woman practiſcth all good means 
as well by Suit as otherwiſe, to recover him for her Hul- 
band , but prevaileth not for want of ſufficient proof ; 
In this Caſe whether may ſhe with ſafe Conſcience Mar- 
ry another Husband ? Ir ſeemerh that ſhe may (3) , for © A'8<1&c. 


null/um.zo. q 5. 


having endeavoured to the utmoſt of her power, nor able Theo. Bea. 
to continue any longer ; It were not only againſt La, rae divor- 


bur againſt Reaſon and Equity, that ſhe ſhould be bound J* 2nd 


87. & 164. 


ro an impoſſibility (#); And therefore of two Evils (where- Us: dicet qud 
of the one is inevitable ) rhe leſs is ro be choſen (/), that #=4fms 


Spon/alia, nem- 


isto ſay, ir is better for herto marry than to burn in; ,. aſqu- 


the Fire of Luſt and Concupiſcence (m). con/enſu_paren- 

tum contrahum- 
tur ſunt ipſo Jure nulla. (k) L. Impoſſibilis. de verb. ob. f. c.Nemo.de Reg- Jur. 6. & ibl 
Dyn. & Peckius. (1) L. Si Procurator. ff, de doli except. L. exigend. C. de procur- () Es 
pitt, 1, ad Cor. c, 7+ verf. 9. 


14. Contrariwiſe it ſeemeth that ſhe may not (#); for (7 HR 
he and ſhe being once very Husband and Wife before ,. «0 ic. nec 
God(s), the Woman is in fubjetion to the Man , and is itlud.& in c. 
bound unto him while he liverh (p) , nas is delivered , _y 3045. 
until the Man be Dead (9) ; So he if while the Man jus. & c.Siquis 

ÞF, (p) Epilt. Paul. ad Rom. c.7. vol hy py 
Dd liveth, 
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liverh , ſhe take another Husband , before God-it is A- 
(-) Eode.verſ.3. dulrery (7) ; only then , when her Husband is Dead , 
ſhe is at liberty ro marry with whom ſhe will in the 
(:)EpitadCor. Lord , and not before (s) ; unleſs rhis be true that by rea- 
<7. verſ. 39 ſon ofthe Husbands Adultery , ſhe may Marry another, 
( of which queſtion we ſhall have better opportunity to 

(0174 #**- diſcourſe more ar large in another place (?) ; ) or un- 
2%. leſs in contracting Spouſals,. the conſent of Parents be 
neceſſary , the which being awanrting in the former Con- 

tra&t , the afals. thereee may be broken without 

. peril ; (of which QueſtionalſoT mean to deliver my O- 
(*) lafra pate pinion hereafter) (#) ; or unleſs the former Contract 
Coon. inrer Contained Spoulals de Ftwro, and the ſecond de Preſen- 
de Sponſal.ex- 74; for then alſo the former Spouſals are diſſolved ( x ) , 
mn and the Patty at liberry ro marry elſewhere , both in 
: Law and Conſcience ; and by the Opinion nor of Lawy- 
(5) Cancaitz ErS only (y)', but of Divines alſo (z). What other Que- 
in c. Siinter. de {tions or matter may ſeem to appertain to ſecrer Con- 
=p mg trats, ſhall be more fully handled in the Treatiſe of (e- 
final. de donat. Crt Marriages. 


ante nup.C. ; $2 
(7) Beza. Trad. de divor. pag. 6, & 7. Lomoard. lib.4. ditinc. 27,28. 


* 
. 
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SECT. XV. 
Of Contrating Spouſals by Signs. 


FT is an o!d and a tough Controverſy , whether 
words be neceſſary in contracting Spouſals or Ma- (,) Glon & 

trimony (a);Whercin divers do hold the affirmative (5),at ÞD. is c. Tuz 
leaſt as rouching the Church, ( which doth nor otherwiſe tow 7 9mm 
determine of that which is conceived inwardly, but that Covar. tra&t de 
which is expreſſed outwardly (c) ); and for this affirma- SpouGeunds 
tive Opinian, there is a ready Text , extant in the bow- griucSumma 
els of the Law , contaiwing theſe words , Matrimonium Silveltrin. verb. 
in veritate contrabitur , per legitimum Vir , & Aujeris Mn ek. 4. 
conſenſum , Sed neceſſaria ſunt ( quantim ad FEcclefiam ) () lnoo ind. c: 
wverba Conſenſuw exprimentia , Gc. (d) Matrimony in T«= deSpant 
truth is contracted by lawful Conſent of Man and Wo- NEOES 
man , But words expreſſing Conſent be neceſſary , as L. nuptias de 
touching the Church , &c. Others nevertheleſs hold the Fes: Jur#iar 
negative (e) , by reaſon of another Text , which faith, RR. 
[affecit ad Matrimonium ſolus illorum Conſenſus , de quo- nis. lib. 12. 
rum Conjunitionibus agitur (fi ( id eft) Their Conſent a- 4-009 > ( 
lone is ſufficient he ens , of whoſe conjunction 3 :.9. ».lnacc. 


"there isany ado; and it followeth in the ſame place , *i fps. 


p , 

that he or ſhe which cannot ſpeak, may. contract. [- ne sf 
mony ; the Reaſon there yielded is this , Quod werbis Accedit exiam 
non poteſt , Signis valeat declarari (g) , That which can- Jon _ 

* IT, 
ponderando hec verba, [taque wnur alterum matno conſenſu verbir conſuetis expreſs , &c. (e) Ho- 
ltienf. in d. c, Tux. quem ſcquuntur Anto. Card. & Panor, cod. loc. Boer. deci. 1.' n. 1$. Covar, 
TraQ. de Sponſal. ſecunda. parte.'c. 4. n. 1. Socin. Inn. conſil. 29.n. 3. vol. 3. (f) c.cum apud. 
de Sponſal. extra. Cum igitur ſufficiat Conſenſus , verbs non ſunt pr.eciſd neceſſaria , quia illud De- 
Ferer ſufficere , quo poſito nihil aliud requiritur ad ſubſtantiam aus Angel.Clayal.verb.Matrimo- 
ninm.el. 2. q.4. (g) d. c. cum apud. wade fi mutus poſit contrabere Matrimenizm per figna, multe 
wag ille qui loqui valeat. arg. D, Nutu. ff. de leg. 3. 


d 2 - nog 


- 
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(b) Hoſtieaſ. not be expreſſed by words, may be declared by Signs 
ey 


+ Apt. de Burr. 


Cardinal.& Seeing then ſole Conſent is ſufficient ; and ſeeing 


Panor. inc. Which be Dumb and cannot ſþeak;may lawfully contra&t- 


m_—_ Matrimony by Signs , which iage is lawful and a- 


Jun. conC29.n. Vailable,not-only before God, bur alſo before his Church, 


ff IE it followerh that words are not fo-preciſely, xeceſary , as 
or * without the which Matrimony cannot be contracted ; 


partec. 4. n. 1.;and this Concluſion is maſt commonly received of, all , 
Soarez.The- + the moſt later Writers (b). 


ſaur. com. op. 

verb. Matrimo- 

niam n. 87. & & Vivius codem libro. & eod. verb. Cagnol. de Reg. Jur. f.n. 5. Sed-pre ceterir 
d efiiſime Os elegantiſſime Nichol, Boer, confil. 45. qui nihil mrattum reliquit , quod pro bujuſce 
ep inronis clypes facere videatur alidſque pro hac parte con/uleun' diligentifſom# fignawut ; Ad hunc 
iertur tanquem ad uberrimum fontem , fi op fucrit pro explendo tug Siti, recurrere welus, mones. 


2, To the former Text, which faith ( as concerning 

the Church) words be neceſſary, &c. Diverſe anſwer 

- diverſly : Some, that by this word [ eceſſaria '], is meant 
f —_—_ [ atilia ()] profitable : Others rhat by the word [verba ] 
Tuz de Spon- 1s alſo underſtood [ Signa (&) Signs ] : Others that words 
fal. extra. he neceſſary indeed , yet not for the form-or eſſence of 


; |= ne no Matrimony , but for a more certain or readier proof 


.2.9.7. Covar. thereof (1) ; and others yield other Anſwers thereunto 


Trod, de! *P- (»7): But none of theſe Anſwers can fatisfie rhe Authors 


 partec.4.n..z. Of the firſt Opinion , who albeit, that they cannorbur 
 Iweligesamen, grant , that ſuch Perſons as cannot ſpeak, may contratt 


- one - Spouſals or Matrimony by Signs, expreſſing their Con- 


2is five conſen- ſents (); yet will they not at any hand yield thar 


Jum exprime®-ſych as can ſpeak may contraſt Matrimony or Spouſals 


£14. . . 

() Imel.ina by Signs only (o) ; And for Confirmation thereof, they 
rep. de c. TuB. 

col. 7.Panor.codc.in fin. Boer.conſil.40.n.2 5.Prepaſiin c. Si ReftordiſtinQ. 4 3.quem-videas. (m1) Pa- 
nor.& alijinc.'Tux in fin.Dicenteſque hic non ſtatuitur jus novum, ſed reſpendetur & conſults Q._ 
propeſite, conſultus enim qualiter, num wverba requirantur ad. Matrimonuum ? reſpondet, Qed ſolus 
Conſenſus requiritur , aſignans rationem, nempe, qui, mutus refe contr ahit Matrimoniym, Ergo 


_ werbs non ſunt niceſaria; nec obſtat quod Eccleſia non poteſt certificari aliter quam per verba, Nuia 


Jmms poteſt Certificari tam faFu,quam verbis, Inquit.Prepoſin d c.Si Reforgiſtine. 43. (#) c.Cum 
apud.de Sponſal.extra. (o) Debile refugium; Nam. fi mutus- poteſt contrabere matrim. malto wages 
alle qui logui pereff Arg Inuru de leg.3f. © 

HS. 268 do 
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do accumulate many Reaſons (p) , which becauſe they (2) Vide Pre- 
'be more tedious than forceable, I willingly omit, Reply- parry | 


ing with this only Argument , wzz. If words be of the argument. 


eſſence or ſubſtantial Form of Matrimony , Then cannot (FOrreTiek, 
ponſal. ſe. 


ſuch , as cannot ſpeak , contract Matrimony (9): But cygga parte <q. 
Dumb Perſons may ( even by their own Confeſſion), and in prince. 
therefore are not words of the eſſence of Matrimony ©2595 &ln- 


P: no.*in d c. 
*(s). Tuz & 8d. c. 
cum apud.de 
Sponſ. extra. (5) Covar. ubi ſupra Nichol. Boer. conſil. 40. n. 24. 


3: There is yet a third Opinion, defended by diyrs, 
who labouring ſtudiouſly to reconcile the two former O- 
pinions , have deviſed this diſtinRXion, ( v4z.) That in 
caſe any treatiſe of Spouſals or Matrimony did go be- 
fore, then Signs alone without words be ſufficient : Bur 
if there be no ſuch precedent treatiſe, then ſole Signs are 
not ſufficient (7). Bur this third Opinion is not alroge- ©) madre 
ther ſound (); for though the former part thereof be $poaful. exrra. 


e is to ſay , that Signs bz ſufficient, where Archie. in c. 6. 
- ne. hat y x > - ReQor. diſtin. . 


there is a treatiſe precedent, yer is not the ſecond part ,;;\"6o rw 
able to withſtand the Canon Short , I mean the Reaſons Boicn d.c.Tux. 


a » rhe nt ' - (s) Panor. inc. 
of the Canon , whereby the firſt Opinion is overthrown; {7 ** he. 


bur muſt needs alſo fall and bz battered with the fame 1. exra *6. >. 
Rullet (x). Indeed it is true, thar if che one Party expreſs 7 conkil.40. 
nl1s.cum. 


his or her Conſent by words, the other-by Signs; this a 
Contrat is of no leſs force, than if they had bottr ut- (x) Nempe guis + 
tered their Conſents by the ſame words ( y ): As for ex- *% 1» fune 


de forms efſten- 


ample, th: Man ſaith to the Woman [ 7 do promiſe that ;;a1; Marina. 
T will Marry thee , and if thou wilt Marry me , then nij , idcirce nec 
kiſs me or give m2,thy hand}, or thus, [ The Man faith , ** of, «pre 


, * cedant verbs , 

[ take thee for my Wife, deſiring if thou accept me for | mas liter. 

per ſigna cn. . 
far: poſſit de mu? wo contrahentivm Corſcenſu. (y) Henr.Boic.in c.Tuz de Sponſ. extra. col.2 Claya. 
in Summa Angel. verb. Matrimonium el.2.94. 4. im fin. lib.z. Coofil. Marr, conll. 3.4. n.5. Menoch. x. - 
TraQ. de P.afump. lib. 3. praef. 2. n. 2+ Prier. verb. Mytr. el. 2. q. 8. 


thy. , 
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thy Husband , to receive this Ring, or 40 pledge me in 4 
Cup of Wine ; In the former -of which Caſes the Wo- 
man kiſſing or giving her Hand accordingly , Spoulals 
are Contrated ; And in the Second Caſe receiving the 
Ring or poems y is as {ufficieatly con- 
tracted , as if the had expreſſed her Conſent., by the 
(:/Boic.Claval. {ame words , or others ot the like jmportance (2): Like- 
_ yl wiſe albeit neither of the Parties expreſs any words at 
Lapus Alleg. all , but ſome third perſon recite the words of the 
p <"qpmm—ag Contra@, willing them it they be therewith content , 
Gi mar. to joyntheirhands together , orto embrace cach other; 
(s) Panor. in c. the Partics ſo doing, the Contra is of like Efficacy , 
1.0 Marim®- as if they themſelves had murually exprefſed the words 


terd. Eccleiz.n. before recited by that third Perſon (a). 

2. & ibi Prapol. 

Boic.in d.c. Tux de Spanſ. extra, Clavaſ. verb. Matr. &. 2.9.4, & 5. Summa Holtienl. in Rubs 
de. Matrimonijs. $. qualizer paulo polt princ. tacu. lmol..ia c. tenor. de Re. Jud. extra. 


Nevertheleſs rhis is not all, for not only then when 
the one Party uſeth words, and the other Signs; or 
when a third Perſon uttering the words , both the Par- 
ties uſe Signs of Conſent, is the Contra good , accor- 
ding to the former branch of rhe aforcfaid diſtinion : 
Bur even there alſo, where no words at all be uttered , 

- neither by the Parties, nor by any third Perſon, may 
Spouſals or Matrimony be contracted by Signs only , 

(fo that the ſame be Significant ) contrary to the ſe- 

cond Member of the fame diſtinction , becauſe it is a 

common Rule of Law , Ex Equipollentibus utrum frat 

(b) lo g; #ihil intereſt (3) , Of things equally forceable, it skilleth 
- 2"pog not whether be done ; Which Concluſion is eſpecially 
ﬀ & Bar.in True in thele Caſes, where a preciſe and eſſential form 
oat . Is not preſcribed(c) , as in this, for if words were pret- 


clem, 1. in 
verb. tertio, de vita & hon, Clericorom Par. in L.non ſunt liberi. ff. de Stat, tom-Tiraquel. de 
retra&. Ligniagier. $. 1.Glof7. xx1, ni. 11. | 
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cribed for ſuch a form , ES BG | ; 
ſpeak contract Matrimony, or Spouſals ( 4) , as is a (7 orarind. 
forefaid;Which thing becauſe they may undoubtedly do SER | 
(e) , It followeth that deeds are equivalent to words ( f), 4.n privc. Boer. 


— 


ſo that the ſame be Significant, expreſſing the muru- —— 
al Conſent of cither Party (g). red, Marimo 
num.el.l.q.4. 


{«) c. apud. Sedem Je Sponſal. extra. ( f ) Clavaſ. in Summa Angel. verb. Matrimonium.el. 
2. 9. 4. Hoſtienſ. in c. Tux de Sponſal. extra. Cs) Covar, Tratt. de Sponſal. ſecunda par- 
te. c. 4- in princ. Silveſter. Prier, verb. Matrimonium. el. 2. q. 7, & 8. Prapol. in c. $i ReQtor, di- 
ſttac. 4 3- 


5. By what kind of words Spouſals or Matrimony 
may be ContraQted,, is elſewhere declared at full (þ) ; (5 Sepr. <ad. 
Now then it remaineth , that we ſpeak of ſuch Signs, tis. 16, 81. 
whereby Spouſals or Matrimony 1s contracted ; And 
foraſmuch as Subarration , that is the giving and receiv- 
ing of a Ring, is a Sign of all others, moſt uſual in_ 
Spouſals and Matrimonial Contracts (;) , I think it re- (02; in L 
quiſite to ſpeak of it , before all other Signs ; the rather pouc impub.cx. 
becauſe the Writers upon this Sign have diligently def- =z. 
cribed unto us , what Perſons did firſt deviſe the ſame , 
and ro-what end ; and what was the matter , and what 
the form thereof, on which Finger it ought to be worn , 
and what is the Signification of each of thoſe Circum- 
ſtances, with divers other Obſervations which I will 
| briefly run over. (k) Alberic. de - 
6. The firſt Inventer ofthe Ring ( as is reported) (&) , Rofw-in foo 
was one Prometheus; The Workman which made it Was verb Amulue. 
_— O. oy there is mention in the _ Oo in ſue 
of Gene/ts , that he wrought cunningly in every Craft 7 
of Braſs and Iron (m») : hoy T7 ual Cain by che Counſel _——_— 
of our firſt Parent Adam (as my Author telleth me.) 20. | 
(») , gave it unto his Son to this end , that therewith Wy ww pn 
be ſhould cſpouſe a Wife , like as Abraham delivered (») Alberic. &: 
unto his Servant Bracelets and Ear-Rings of ee _ 
whic 
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which he gave to R2becea:, when he choſe her to be. 
(0) ©: 24. ver. Tſaacks Wite , as we may read inthe fame Book of Ge- 
ſic. 2:2. nefis (0). But the firlt Ring, was not of Gold., but of 
(p) Nevizans 1709, adorned with an Adamant (p), the Metal hard and 


in Silva nuptial. SY - : 
lib.3:in os durable , ſignifying the continuance and perpetuiry of 
13- Alberi. the Contra (p ; the vertuous Adamant drawing. the 


& Corſctus ubi gnif ing the perfe unity and indiſſolu- 


ſupra, Ie m WON Unto It , 
Di&5ario, hic ble Conjundtion of their minds , in truc and faichful 
m Repertor:®, Joye (7) ; Howbeir, it skilleth nor at this day , what Me- 


utergque in verb. A - . 
Annsius, Alex, tal the Ring be; The form of the Ring being circular , 


ab. Alex, de die that 1s, round , and without end , importerh thus much, 


+> = that their mutual love and hearty affection ſhould-round- 


(47 Corſerus 4. Iy flow from rhe one to the other, as in a Circle , and: 
verb.Annelus. rhat continually, and forever (s); The Finger on whrich 


(r) unde anti- 


yawn Cormen , iS Ring is to be worn is the fourth Finger of the left 


Ur ferrw'Mag- hand (?) , next unto the little Finger ; becaule by che re- 
_— any ceived Opinion of the Learned and Experienced in Rip- 


(:) c: ferminz. PINT UP , and anatomizing Mens Bodies (#) , there is a 


jo+s. Vein of Blood which paſſeth trom thar fourth Finger un- 


4 Sponſal, 1. ©O The Heart , called Vena amoris,Loves Vein (x). And 
30. n.14. Ne- {0 the wearing of the Ring on that Finger ſignificth,thar 
vizanus d.lib.3. the love ſhould not be vain or fained , but = as t 


(&) dcfemine, did give their Hands cach to other, ſo likewiſe they 
"Nevizanus & ſhould give their Hearts alſo, whereunto that Vein is 


| ty extended ( y). Furthermore I do obſerye, that in former 


traftde Spon- Apes it was not tolerated to ſingle or unmarried Per- 
fal. ſccundz-par- ſong to wear Rings, unleſs they were Judges, Doctors, 
© ibiiem +. © or Senators, or ſuch like honourable Perfons (z): So that 

(s) Appion. in being deſtiture of ſuch Dignity , it was a note of Vani- 
Inns ESF"%. ty, Laſciviouſnels, and Pride for them to preſume to 


lib. & c. 10. Wear a Ring (a), whereby we may colle&t how great!y 


Polidor.Virgil.de Invent.lib.2.c.2 1 Plin.lib.z 3.c.1, (x c. foeminz 30.4.5. in fin, Alex. de die genial, 
 lib.2, c. 19. fol. 229. Kling. de Cauſis Matrimonial. fol. 0. Covar. Tra4.de Sponſal. 2.parte.c 4... 

( y ) dc. forminz. cum gloſl. ibidem Kling. & Nevizanus. ubi ſupra. Prazpoſ. jnc ultim. de dcſponC. 
nup.n.4.(z) Alex.ab.Alex.de die genial.lib.2.c.19.DD.in c.pen.de viti-& hon.tler extra. (a)Holtiend. 
& ali] ind.c.pen.Lindewood in.c. exterior de vita & hon. cler, lib. 3-provinc, conit.Cant, | 


4 they 
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ock in times , in permitring, the Partigs afhan- 
ced ro be adorned with the honourable Ornament of the 
Ring: As alſo the Vanity, Laſciviouſneſs, and intollera- 
Table Pride of theſe our days, whercin . every skipping | 
Jack, and every flirting Jill , muſt not only be ring'd 
(forſooth) very daintily , but muſt have ſome ſpecial 
Jewel or Favour beſides, as though they were deſcended 
of fome noble Houſe or Parentage , when as all their 
Houſes and whole Patrimony is not worth the Ninth part 
of a Noble ; or cle, as if they were betrothed or aſſured 
in the holy Band of Wedlock, when as indced, there is 
no manner of Contra herwixt them, unleſs peradven- 
rure it be ſuch aContra@t as Judah made with7amar,that 
was, that he ſhould lye with her, which bargain he con- 
- cluded by delivering her a Ring,and afterwards perform 
ed the ſame by commitrring Filthincſs with her, and be- 
getting her with Child (5). 

' 7. Butler theſe things paſs : Come we to the other 
* Obſervations, and conſider , Whether this Subarration 
be a ſufficient ſign or _ of Matrimony or Spoutals - 
Wherein we are firſt of all roregard, Whether any words 
"of Matrimony or Spouſals were utrered at the delivery 
of the Ring, yea or no ? If any words were uttered, the- 

delivery and acceptance of the Ring is no more bur a 
Confirmation of ſuch a Contra as thoſe words doim- 

port (c);thar is to ſay,if the words did import Matrimony, cp, - 
the Ring confirmeth Matrimony , and ifthe words' did uttim. de de- | 
import Spouſals only, the Ring betokenerh no more bur Kyra 
bare Spouſals(4); and that not only when the _ iS Prapoſn.4. La- 


delivered at the ſame time of ſpeaking the words, but ps allegar. 5 7. 
Menoch. de 


(5) G-nel. « +33. 


at any time after (e); and if it be doubttul, whether he |.cfump. lib. 3, 


preſump.2. n.2. (4) Panor. & Prapoſ, ubi ſupra. HoſtieaC. in Tit. de Sponſal. $. quot fun* 
ſpecies. Auguſt. Beronus q.6. n. 5. Menoch. ubi ſupra. (e) Covar. Traft. de Sponſal. prim# 
parte, C. 4. {F. 2. 0. 2. lnnoc. & communiter alii in c. ultim. de deſponſ, impub. contra Prepol. 


ibidem. 
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Rhzos, words import Matrimony or Spouſals, it4s to be j 
(' <9 wang Matrimony ( f) :.1f alſo no words were uttered at or be- 
liv. 3. grzſump. fore the delivery or acceptance of the Ring, then we are 


2.N,i2. Cxpol. - : ; : : L 
2.12 C2? to refpe&t whether it were delivered in ſport,” or in car 


vilo #;. Berous Deſt ? Tf in jeaſt, it doth not beroken eicher Matrimony 
q6.n-6.cicca or Sporifals (g) : If in earneſt, then the manner of dehi- 
medium.Prepol. gr and Acceptance thereof, is to. be regarded ; for if 


m Cc. vultim. de 


deſ>onf. impub.'it WEre not delivered in ſolemn manner (as if he did nor 


er Box, PL IT ON her-fourth Finger, but gave it her otherwiſe in- 
& Card. in « TO her hands) ir doth not ſignifie Matrimony (4),no more 


ultim. de ce- '\than when a Man'ſendeth a Ring to a Woman by a Met- 
ipent. impud. {enger, Which is underſtood to be a Gift or Token of 


extra c.illud.1 s. 


q 1- L.cfligati- good will, and not a ſign of Matrimony or Spouſals (/). 
onum ſubſtan- And albeit by the Opinion of ſome it may fſecm, that 
r4-3-1-263- the Ring being delivered by the Parry himſelf into the 
»en nin cenſes Womans hand,- without purting the ſame on her Finger , 
fur quzs jece]e Spouſals are thereby: pretumed-to be contracted berwixt 


agere,Prepol.in ; , 
4c utim in them (#); yet dare not I deliver this Concluſion for cur- 


fin. rent, as well becauſe in this Caſe, it ſcemeth rather a 
yagi © Gift or an Argument only of friendly good will, than 
ſump. n- 12. ex- an Earneſt penny of Spouſals (): As allo, for that by 
*r4. Prepol- in "this means, as by a Bait, many ſimple Maids might ea- 
Gol imoub, ily be hooked, e&'re they were adviſed, and ſs con- 
extra. Covar. tracted before they conſented; a matter no leſs unreaſon- 
c12- © p- able than unlawful (). | 


{al. ſecunda 

parte. C.4.N. 3- 

in princ. Maſchard. de probat. concluſ. 102 3. in fn, Perous q\6oan fn. (i) Parif, Conſil.y 5. 
n.44. & conlil.6o. n. 50. vol. 4. Zaf. conſ. 4.0.31. vol. 2: (E) Menoch. deprafum p. lib. 3. 
przf. 2. n. 10. Innoc. in c. Tex. de Sponſ. extra, Lucas de penna. in L.1 fi Libertas. L. 10, Qui-. 
bus accedere viderur Prapoſ. ig c.ulrim.ce deſponſ. impub. n. 4. & Galea Malver. in confil. matri- 
monial. conf. ibicdem $3. n.2 1. (1) Pariſ. conf. 55. n. 44. & confil.6. n.50. Zaf. coafil. 4. 6. 
31. vol. 2: Anto. Gutert. Traft. de Spoofal. fol. 29. in-princ, Panor. in c. Illud. ce preffurrp. n. 12. 
extra. Prapoſ. in c. ukim. de deſponſ. impub. extra. in tin, Perous. q. 6. in fin, (mm) c. cum 
locum de Sponſal. extra. L, nuptias. de Reg. Jur. 


Lo 


8. If rhe Ring be delivered in ſolemn Form, and pur on, 
the Womans tourth Finger, by the Party himſelf,and ſhe 
willingly 


- 
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willingly, not only accept thefame, bur wear it accord- 
ingly”; In this Cate, by the Opinion of fundry Ancient 
and Reverend Writers, it is to be preſumed tor Marri- 

%e# (n) Anto. de 
mony (»); whoſe Opinion the rather may feem to be zur in cutim, 
received, becanſe by the general Cuſtom of this Realm, 4c 4«{ponſ. im- 
and by the Form preſcribed 'in the Book of Common ym — 
Prayer,the Man is to eve unto the Woman a won ar nor. in - liud 
to put it on upon her ſaid Finger at the time of their Mar- << plump. 
riage (ov) : For in caſe there were not any fuch Cuſtom -o_—_ Folin's 
proved, yer by reaſon of the ſaid folemn' Subarration, Ma- cod. c. {-quu- 
trimony ' is prefiimed to be contrated betwixt them (p), —_—_ qe 
(if this former 'Opinion be true) much more than when as hd 
the Cuſtom of the Country is anſwerable thereunro (g) ; Arerin confil13, 
howbcit when there is not any ſuch Cuſtom, then I tear 21> .. 
the former Opinion is ſcarce ſound(unlels ſome Speech or Angl.ivi de for- 
Treatiſe of Matrimony had gone before) not only 7 Semrica- 
becauſe it is encountred by common Opinion ( -), but al- mori, © 
ſo for that certain of the chict of them, which did de- (7) Panor. in 6. 
fend the former Opinion, do afterwards upon better ad- (5%. iz 
viſement ſeem to ſhrink from it, an@ cleave to the con- ultim. de de. 


trary (5): And therefore , whereas I have alledged thar \p-»% impub. n. 


Anto. dc 


the Solemairy of the Ring is uſually obſerved within this e.. ;ivicew. 


Realm at Marriages, foralmuch, as that is true indeed, Arctin.conk. 
(9) Menoch.de 


when-as the Marriage is celebrated in the face of the 7... =— 
Church , according to the Book of Common Prayer , pracſump.2. n 9. 


bur not at the contraQting of Spouſals, albeit de preſen- we yr 


ti, for ought I can learn : Therefore the former Opini- G1. 6, 
on is not the rather to be received by that Allegation, parte, c. 4. in 


princ.n.3.in f 
Panor. in c. ultim. de deſponſ. impub. extra. Parif. conſil. 55. vol 4. n. 43+ ZaC. confil. 4. vol.z n. 
31. (7) Cardinal.in c. ulrim. de de{pond. Imp. extra, Lapus Alleg. 5 7. Zaf.conſ.4. n. 31. vo!.*. 
Maſchardus Tradt.de probat. concluf. 102 3.u-:. Covar.Tratt.de Sponſal.ſecunda parte.c.4.n.3Parid. 
conGtl. 5 5.vol.4.n.43. Menoch.ce prefump.lib.z.pref.2.n.9. (s) Panor. aw (in c. illud. d. pre- 
ſump.) Scriptum reliquit, quod non probatd conſuctudine Aunulo per virum poſito in mulicru digi- 
fo, preſumitur matrimonium ; At poſtea ( Viz. in c. ultim. de deſpon. impub. ) ſeripfir quod f ms 
wverba mterceſſerunt nec appareat de conſne:udine, non judica;ur pro matrimon:o ex immiſſane Au- 


uuli ; Jdem fert dicend” de Praepolito. in d. c- ultim. 
E e's unleſs 


| — _—_ — 
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unleſs v7 ga Cuſtom g's ver proved, » _—_— 
proved accordingly, then I eſteem ir a Caſe 
dangerous ContradiCtion, that by the Solema delivery 
and acceptance of rhe Ring, in form aforeſaid, the Par- 
ries are thereby preſi to have mutually conſented 
to be Man and Wike,and {o to have contrafted Matrimo- 
ny, albeit they uſed not any words, nor had any for- 

(t) Panor- in c. MET Treatiſe iy har of Marriage (7). Thus much of 

ulrim, de de-  Subarration, the firſt and principal ſign of Matrimony; 

pont-mped: Of the other [igns, namely , , of Tradufion, of Cohabita- 
aut conſtat de wy and of Eutreat cach other as Man and Wie, 


emnjuerudine, - Fe. then ſhall we ſpeak more. fully when we entreat by 
Trolls Spon- wha means Matrimeny may be proyed, 
ecunda 


parte-c.4.n.3+ #bi, wel quando eft cenſuetudine maduFum. Cardinal. in dc. vitim. q. 1. ibi. Sed de- 
conſuetudine Parif, conhil. 5 5. n. 43+ vol 4. Menach. de prafſump. lib, 3. praeſ. 2. n. 6. Zaſ. coplil.. 
4- Q. 31. vol. 2. 


SECT. XVL 
Of S pouſals confirmed by Oath. 


out an Oath, and ſometimes they are contracted 
Confirmation of an Oarh (a); The former of them oo 
are called unſworn Spouſals , of which kind. are all $poac 6. quor- 
thoſe whereof hitherto we have diſcourſed ; The other ſunt. . Melchior. 
be termed [_ jurata © ps (b) Sworn Sponſals }, concer- $8 Tat. 


"or , Spouſals be ſometimes contracted with- 
ke 


ning the which I find divers Queſtions handled. monial.fol.2.c. 
| 2. & c. requiſt- 
vit de Sponſal. extra. (5) DD. inc. 2. & c. requiſivit de Sponſal. extra. Kling. de Caulis: 


Matrimonial. fol.2. 


z. Firſt , whether theſe-Spouſals may be diſſolved by 
the mutual Conſent of both the Parties , notwithſtand- 
ing their Oaths : Wherein, to be brief , It is flatly reſol- 
ved that they may (c); So that if aMan and a Woman aan. 
do ſwear that they will Marry each other , yet isit in ,oanen te 
their power , by mutual Conſent to releaſe the Oath , (4) Pan.Prayoſ. 


and to diſſolye this Contract (4). & DD.in 6. c.. 


preterea. Covar:; . 
F tract. de Spon... 
fal.1.parre.c.s, in priuc. Kling. trat.de cauſ. Matrimonial. fol. 2. 


3- Againſt this deciſion it is ordinarily o bjeted, That 
albeit the Partics have Authority peradventure , to diſ- 
ſolve the Contra&t, being no more but Spouſals de ſutu- (1097 ram! 
ro (e); Yet it is not in their Power or- Authority to  Reg.jur#4.; 
violate their Oaths, no more than it is within the Com- CPrezerea de” 
paſs of their Commiſſion to Sin., and to- take the —_—— 
| name. 


—_ — 
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O) arge.vinc. name of the Lord our God in vain (f) : And there- 


32.9. ultima. , 
>. Fforethey are by allmeans and ways to be induced to 


Spon(al. extra. the Obſervation of their Oath(g). 


”) - 9 P\- 4. To this Objettion ir is diverſly anſwered ; ſome 
Pan ir 2 do think that the Parties do fin herein (hb); but yer , leſt 
rerxean.5.At qui a preater miſchief ſhould follow (7) , and leſt their Sin 


d.op. tenuit 
Hugour retere. 120uld more and more encreaſe, and ſtill grow greater 


Felincodc.n.16 by dayly diſagreement, in caſe they were compelled to 
(;/ d.cpretercs. marry againſt their Wills ; they are tollerared ro:deparr 


ibi ne forte de- 


terins inde con. (&): Others fay- that the Parties do not Sin in this Caſc 
tingar, Oc. (/); But thatas an unlawtul Oath may lawtully be bro- 
(©) Unde5*/* ken (»1); So that Oarh, which is gzade for another Mans 
dam, fr benefit, being willingly by him remitted , may there- 
<a eve ., upon be unpertormed (x) , without violation, afwell 
0 anaem, Of Gods Law , asof Mans Law : As for Exampic, a 
men tamen ex . Man promiſeth and confirmerh it with an Oath, to 
1pja aijpeſitrne 119 unto thee x 1. at Faſter next , before which day 


| pn thou doſt forgive him rhe Debt; In this cale , it is con- 
diſpeſitione com- clyded without Contradiction \, that he may withour 
te Lrg breach of Law , or touch of Conſcience, not pay the 
feri nn poruit, x 1. (0/, And fo they donotdiltinguiſh berwixt lawful 
= —— po pit and unlawful Oaths; but they make a diflerence berwixc 
;an majur ma. awful Oaths , For of theſe fay they , ſome are made 
lum, que ta- for Gods Cauſe (p); as for the advancement of Religion 


AN ata "2 (9), or amendment of Mans Life (7); and fome are made 
#roatwr. for Mans Cauſe (5), as in the former Example; In the 
Navrſenn Je ſe one Almighty God is faid robe a Party , in the other a 
andut e 

proc Witneſs(t) ; Now, not to obſerve that Oath wherein the 
diſolvende Secietatus jurat.e Si non mero Jure remittatur Juramentum,vide Panor & Prapol. in d. 
c.preterea. (1) Henr.Boic.Panor.Preepoſ& alij,poſt Innocent.in & c.prate:ea.de Sponfal. (») c. 1» 
cum ſequen. 22, q+ 4. c. non eſt obligatoriem.de Reg. Jur.6:c.Si vero de Jure jur.extra. (7) Paper. 
poſt. Inno. in d. c, preterea. n. 6. & Prazpol. polt. Jo. Andr. & alios im d. C-\ n. 7. & Felian 
13. &n. 33. Covar. trait. de Sponſa). prima parte. c 5. in princ. ibi, ac & homo, &c, 
(o) Melchior. Kling. Tra&. de Cauſis Matrimonial. fol. 2. in hn. & tol. 3. in princ. Henr. Foic 
in C, 1. c. preterea. de Sponſ extra, col. T. in fin. verlic. aur neu tenentnr , &c. Prapol. cod, 
in c.n.5.(p) Henr.Boic.Panor & Przpoſiin d.c.preterea.de Sponl. extra. (q) weluti Eiclefiam edifcare, 
ouaſaam orationes dicere Fe. (r) Ut Adulteram abjuraret c. cur havercr de co, ©,fux. in matr. (5) 


DD. in d.c ap” (:) ibidem. 


/ 


! d. 
A:mighty 
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Almighty is a Party , it is plainly confeſſed by each 

pe fheſ Sin (ﬆ) And therefore it is A hol- («/DDbi fu- 
den, thatif a Man in reſpe&t of piety and Godly Devo- {;. ye. 
tion, {wearTthat he will Marry ſuch a poor Woman , and De. 33.9. 5. 
{o contract Spouſals with her , he cannot afterwards 

diſſolve this Contra , though ſhe would alſo conſent 

thereunto (x) : But not to perform the Oath whereunto (*) Przpoſin 4, . 
God is a Witneſs only , c_ is remitted bythe Par- Fn nou nb 
ty , in whoſe only favour and ſole benefit it was made, in fv. 

is no Sin, fay they (y) ; and fo whena Man and a Wo-9 Henr.Boic. 
man ., not of Religion , but of affeftion, do ſwear , \* - 
that they will marry togerher , the Oath being mutual- poC.”And. & 
ly remitted , the Contra may very well be not perfor- * | 
med (z): Marry , whether this be good Divinity or nor, («) bb. is 4.c. 
I know not ; For there be divers Caſes delivered in Lay pr=tcrea. 
wherein rhis Rule [ Jusjurandum. ſerva | may be broken, 

for which there is bur little Warrant our of Gods Word; 

And therefore | refer this Queſtion to the determination 

of the Godly and Learned Divines : Burt howloever the 

Caſe may ſcem to ſtand clear in reſpe& of the Laws , 

cither Humane or Divine , forafmuch as it needs muſt 

be ſcandalous to the Church and Congregation , that 

a Chriitian Man,and a Chriſtian Woman, having {worn to 

marry together , ſhould not perform their Vows in { , ide Glall. 
ſerious a Cauſe , and fo Godly an Adtion (a), the Par- rerea, de Spon- 
ies are by all means to be urged tothe pertormance of Gil. extra. 

this their Oath and promiſe (5); But if they will nor ”"_ - —_ 
be admoniſhed , but do obſtinately reſiſt (c), then -in+ exera, __ 
deed , leſt. a worle thing ſhould betide them, by reaſen / 4preteres , 


of their murual hatred , che Law doth permit them to FA ware. 
depart, and diſſolve the Contract (4). = wy as 


5. But whatif the one of the Parties contracted. in 
manner aforeſaid be willing, and the-other unwilling , 
whether doth the ſingle diffent of the one Party ditſolye 
the Contra , or whether is the dillenting Party. to be 


compelled. 


_ 


& 4 
W- _ 
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compelled ro marry the other willing Party 2 To the for- 
mer part of the queſtion, it is generally concluded by 
all Interpreters , as well of the Civil , as of the Ca- 
non Law ; That itis not in the power of either Party a- 
<0 lone , withour the Conſent of the other to renounce or 
Ce) Legi Spon. dillolve the Spouſals confirmed with an Oath (e): Indeed 
Gal.Canonittzin if the Spouſals were not contracted with confirmation 
< requivit de of an Oath , by the Civil Law, cither Party might re- 


Sponſa). extra. 
4 L-1.de nounce ſuch un{worn Spouſals; and afterwards marry 


Spoalul. & r- elſewhere , without any danger or fear of puniſhment 
ris. t- 


Maran ibinem, 'F : Becapſe Spoulals are nor Matrimony , but a pre- 
a.", ramen pz amble or preparation thercunto (g); and rhe Civilians 
tirur pcenam 2r- qo think that the Canon Law is not contrary to the 


rarum. L.ultim. 


ns. Civil Law in this point (b) ; howbcirt the Canonilts for 
(s) Sichard. in the moſt part are 6t another Opinion (i) , becauſe by 


we Sport their Law , Ex nud» patto oritur Aftio (&); And there 


(Glo. Cyn. fore they conclude that the one eſpouſed Party, cannot 
& Sichard.in d. renounce the Spoulals or ditlolve the Contract , albeit 


i - FM - unſworn(/), without the Conſent of the other (m) ; 


requifivit.de Indeed this is a clear Caſc, even by the Canon Law,that 
Sponſ extra.6: ;f the one eſpouſed Party do( as they term it) de fatto 


Nic.Everard. [ ' 
conkil.1 78. n.7. Contract Matrimony with ſome other Perſon,the 


whi _ ſecond Contradt preyaileth, albeit, the Spouſals had been 
hes _ confirmed with an Oath (»), otherwile not : For the 
:amen ad ile- ſecond part of the queſtion, at leaſt, without juſt 


' rum Selemniz#- 2nd urgent Cauſe (0), whether the unwilling may 
tionem Of ob- _ <4 > *h 
ſervationem, be compelled to marry the other , willing acco to - 
5ponſa ab initio their mutual promiſe , confirmed by Oath; There be 
——_ rwo ſeyeral Texts, which at the firſt ſight ſeem contrary 
& invits ons, the one to the other , The former, affirming that the un- 
li ” 

non a Cauſs ſupervenerit vel ſubſit , & quod ita tenent communitcy DD. (k) c. 1. de 
padis extra. & ibi DD. Panor. in c. requiſivit.de Sponſ. n.6, verſ-1n 'contrarium, &c. & in c. cx 
literis &1.2. n.3. Sumrga Hoſtienſ. Tit. de Sponſal. (pk fir. effetus. n.9 (1) Panor. in d.c. requi- 
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mm 


fivit. Everard. confil. 178. n.7. (-m) Vide Henr. Boi.. in c. requilivit. de Sponſ. extra. & Covar. 
Trade Sponſal. 1.parte.c.4-n.2,3,4,5,& 6. (n) c.hcut.& c& inter de Sponſal.cxtra. (0) Everardd. 
conf. 1 7 $.quod videto.Covar.traft.de Sponl. 1.parte c.4-n.2,3, &c. 


willing 


\ 
% 
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willing Party may be compelled (p) , the ſecond pro- <x liters 
nouncing that the Party is rather to be admoniſhed (9); 5,30 Pond 
For the reconciliation of which two places divers di- /,y þ .couig. 
ſtintions have been deviſed (r). Firſt , that the former vir. dc SponC. 


Text is true by. the rigour of the Law ; the ſecond by Gta bo 


the mercy and equity thereof (s). Next, that the former in «. c. & lice- 
Text proceederh nor ſimply, bur conditionally ; and thart 2s. | 
the ſecond Text hath place,if otherwiſe the Party cannot u) Gloſl.'n & 


C. ex literis. 


be made willing (?). Thirdly, that the former Text pro- ver. comp«ltas. 
ceedeth ſimply , and that rhe Party is to be compelled ® prin<4rg- 


C. pretera c2d. 


preciſely by reaſon of the Oath (#) ; and that the later Tj, , viz. 
Textis thus to. be expoundcd,. the word | potius,rather | dererins nie 


5 to be turned into | privs, firſt }(x); and fo where it is (799. 


rhere faid , rhar the Party is rather to be moniſhed than c. vices > +.9. + 
compelled , the Senſe is, the party is firſt ro be moni- ( Przalleg. 


loil. , Ig. C. 
thed , and then compelled (y) ; rhus they go abour ro £0.08 E 


reconcile the rwo places : Bur the true and common ap- Ecce C:iruina. 
proved reconciliation is this; either there is - juſt Cauſe 74% _ . 
of rctulal, or not (z); if there be ju/? Cauſe already mi- s renal]. giolf 
niſtred, as if the other party have commirted Forni- 9»-» ſequirw 
cation (a), or be ſtricken with Leproſy, Palſy , or ſome © ota- 


X . . nus, Tract. de 
notable deformiry(þ),or that ſome impediment have hap- $pondl. &.z2. 


ned (c), for the which Spoulals may be diſſolved (where- »5- ; 
of hercafter) , In this Caſe the Party may be monithed, : < 
bur not compelled ro the Obſervation of his Oath (4) : 4 Sponfal. ex- 
For in every promiſe and Action, a * and reaſonable ** - ach 
Cauſe is ſtill excepted (e) , being a ONS 


ecret Condition e- in c. & tireris 
vermore underſtood , though never expreſſed : If there «2. cod.n.s. 
benot juſt Cauſe precedent , then the unwilling Party is 72 £7 


. G k onem DD. come 
to be admoniſhed ; and if he yer obſtinately refuſe, he mr» proter;, 
ur per Prapol. 

ivide. (a) Prapoſ; in c. ex literis. el. 2. n. $. (5) Vide Melchior. Kling. Trad. de caul. 
Matiimonial. fol. 5. ia fin, (c) Puta Conſanguinitatis, wel affinitatis, Exc. gloſl. in dc, ex li- 
terls. verb. ratiouabilis Cauſa. (4) Hear. Boic. Panor. & Przpoſ. ac communiter DD. in c, re- 
quiſivit. & c. ex literis. de Sponſal. extra. (e) Henr. Boic. in d. c. requiſivit. Kirkhov. in lib. 2+ 
confil. Matrimonial. conGl. ibidem. = 7. n.23. (f) Tacitarum Conditzomm varia Exempla , 
vide apud Olden. in Topicis legal Loco ab auctoriate fol.105,106, 

F t iS 
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Ml. tl I _ 


= is to be compelled by the Cenlures Ecclefiaſtical ro So- 

| lemnize the Matrimony , by him before promiſed and 
(s) Prepoſ. in Sworn(g); nor is he or ſhe refuſing, to be abfolved , 
—_— _ be juſt Cauſe of fear of future miſchief, and 


o 1 gr ex orcater danger like to enlue \uch bateful Conjunction 


po—__— Murthers, Adulterics, and ſuch fad and tragical e- 
rare ter Fong vents ) left to the found diſcretion of | the. Wiſe 
pub.n. 6.1dem and juſt Judge, by him to be uprightly weighed and 
+) "pq indifferergly ballanced (4); For in this Caſe the Judee, 


48. vol 1. 


(h) Henr. Poic. iS to abſtain from further Compulſion , and to abſolyc 
in c. requilivit. che defpcrate Perſon (7) , leſt that which is feared , 
deSponſale*- come to pals to both their deſtruftions , and publick 


tra, col.1.verl. 

» aur five Panor. Scandal of the Church (&). 7 y ; 
cod.cn-4. Go- 
var. Tratt. de . 
Sponſal. 1. parte c. 4. 2. 5+ Sichard. in L. 1. C. de Sponſ. n. 11, 12, & 13. (i) Etiam rm 
petenti impendenaa eft abſolutio ennino pertimaci. Ita Prapol. pot. Jo. And in c. ex literis. el. 2, in 
fn. de Sponſ. extra. alioq uirla pans que medicinalis dicitur , non ad conſtrufionem ſed ad di- 
fruftionem adhiberetur. Beic. in d. c. requilivit (x) Boic & communiter DD. in d.c. requiſivit. 
Covar. trad. de ſponſ. 1. parte. C. 4+ 8.5. 


—  — 


6. The third Queſtion" is this , What if a Man do 
[ ſwear that he will Marry ſuch a Woman | which Wo- 
man is abſent then-, and ignorant of his Oath , bur af- 
rerwards being certified thereof, doth ratific and confirm 
the ſame , which done , the Man and the Woman do 
lye together , wherher is this Matrimony or no 2 
(!) Prepoſin c. Itis anſwered that it is (7), becauſe by the preſimp- 
or reeris 2-36 tion of Law Spouſals are tranſlated inco Matrimony , 
at eres © by carnal Copularion (») ; howbeit the aforclaid Con- 
opportune&c. cluſion is then underſtood to be true , in Caſe the Man 
andy did continue and perſevere in the ſame mind, until the 
extra. ' Woman did alſoconſent, without repentance, orrevo- 
(»/ Prepoſ. ubi cation in the mean time , otherwiſe-not (») ; as hereto- 
IM fore hath been diſputed ar large. 
7. The laſt Queſtion ſhall be this, a Man doth- pro- 
miſe and ſwear unto-the three Daughters of ſuch —_— 


 — — — —— — 
—__—_—_—_— 
— 
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that he will Marry ove” of them , wherewith they are 
content ; Afterwards he lieth with ove of chem, wherher 
are theſe rwo hereby made Man and Wife, yea, orno ? 
It may ſcem they are not , becauſe they had not con- 
tracted Spouſals before they did lye together (s) ; And © Ken rp 
that appeareth by this, Until that time it was in his de SpoaCg tn- 
choice ro haye ed any one of all the rhree Daugh- ces 
rers whomſoever ; ſeeing then he might lawfully have ' egos yn 4 
marryed any one of all rhe three , ir followerh that he < ex lireris. 
had not contracted Spouſals , otherwiſe he could nor Jig cont 
have marryed any one of them whom he would;where- i. puree 4.4.1. 
tore no Spouſals being firſt contrated (4), no Matrimo- * 7 | 

ny can follow , by their only lying together, or know- 3, pug 
ing*cach other carnally (). Oh". 


um 


(7) Nemryum 
propter publice honeſtates Fuſticie impedimentumn c. 1. de Sponſal. in Sexr. (7) Gloff. in d. 
'C ex. literis. quam ſequuatur Tano. Anto, Henr, & Prapol. 


8. Neverthelets , by the common Opinion , the Law 
preſiumeth Matrimony to be contracted berwixt the ſaid , F 
Parties in this Caſe (s) ; for Reingyhe was bound to p.ur, ind. 
matry one of them three (7) , he 1s preſumed to have ex literis. Sil- 
made choice of her for his Wife, with whom he had to _ a 
do , G5 with his Wite (#) ; for it a Mancontrat Spou- niom e1.2.9.11. 
fals conditionally with a Woman , theſe are uncertain Covartradt. de 
Spouſals, fo long as the Condition is in ſuſpence ; and _ 1: 
7e nevertheleſs, if ir the mean time he have acceſs to n. i 7. Menoch. 

, 28-to his Wife , theſe doubeful Spoufals do there- © 7r=!ump. 


by paſs into Matrimony (x); and fo in. the queſtion _ ow 
propoted- , albcir the Spoufals be uncertain , yer their 5 duo re/tifican- 
lying together doth: make the fame uncertain Spoulals , "ow _— 


munen. 

(t) Nam cam. licitums ft Tur amentum , tenet illud implere , Saltem ex officio Judicis , licet 
aliquam diflarum mulierum nondum cognowijſet c. Sivero, de Jurejur. extra. Henr, Boic. in d. c. 
ex liceris/, lnnoremrur cx vi promiſſionis , wham ex illis ducere in uxorent. Covar. ubi- ſupra. 
(«) Hoftienſ, & Panor. ind; c. ex liceris- Covar. & Menoch, ubi fupra. (#) Covar. tra@. de 
Sponſal. infra. parte. c. 4. $. 1+ n. 17. in fig. per c. ſuper co: & c. per tuas de condic. appel. extra. 
Mecnoch; de praffunp. lib. ;. prafe 2. x. 14- 


f2z to 


- _ 


— 
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(») Covar. & to become Matrimony , aſwell as in the former Caſe 
Menoch. in locis | C 


(y ). | 
— oo Again,that favourable Preſumption is to be prefes- 
. redin all doubtful Caſes , whereby Sin and Wickedneſs 
(z) Panorjn 4. may be avoided (2): Now to preſume that theſe rwo Per- 
<. ex lies © {ons had any other purpoſe in was together , than 
22 ce 4 that which is agrecable to the Office andDuty of Husband 
Reg. jur.extrs. and Wife , were to pecfume both Adultery and Perjury 
(s)Panor. ubi (4) ; and rherefore this ſinful Preſumption is. to be re- 
- 1" jeaed , and the contrary received (4) : Where it is {aid 
{c) Corar- de On the other fide , that there was not any precedent 
Sponſal 1- par- Contra of Spouſals betwixt them rwo, and therefore no 
45 117 fubſequent Matrimony to be preſumed, by reaſon of their 
preſump. 1b.3- tying together ; The Anrtecedent is to be denied (c) + For 
preſ.2--14- {ceing by his promiſe and Oath he was bound to marry 
 Corar. & One of them three (4), Certain it is, that he for' his part 
Menoch. in 1- had contracted Spouſals, rhough uncertain ; and on rhe 
pw other ſide the three Siſters they are likewiſe deemed evye- 
ry one of them to have conſented , that ſhe ſhould' be 
ts) Hoſticnſ. in his Wife , whom& would chuſe (e). So that for their 
e. ex liters el. parts, there is alſo Spouſals contrafted , and fo on both 
my et parts, though as yet- uncertain; Which uncertain 
pol. ividemn.6- Spouſals become Matrimony by carnal Copulation ( f ), 
Cf) c. op ©: a5 is aforeſaid. If any do reply, that he could nor con- 
« <5-ems, fraCt Spoulals with. three Siſters ; True it is , that he 
e) c.1.deSpon- cannot contra Spoulals with three Women at once , 
la ine ( ag] promiſe to marry you three ) neither yet with three 
Siſters at ſeveral times ; for bcing firſt eſpouſed ro one 
- of them, by the CanonLaw, he is forbidden. to contract 
(4c. primo. Snoufals with any of the reſt ; albeit, the firſt contract 
oo toftent: & WETE Void (Þ) , by reaſon of the impediment of the F«- 
DD. communi- tice of publick honeſty, whereof elſewhere : Bur if he 
wer i ce i ramile to marry one of them three only , whom he 
ris.cl.2 de Spon- G a 
Gl. extra. chuſe, and they agree thercunto , this Contradt is 
not unlawful (7), for here cach of them is preſumed to 


conſear 


a7» a 
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pe IS 


conſent conditionally , if he ſhall chuſe her to be his Wiſe 


(4): In which £if he lye with any one of them , he © Prepdſing. 
is preſumed to have made choice of her for his Wife ,**** = 
1 {o to have purified the Condition (7) ; And ſuch is (!)Prapoſpott. 
our Caſe : Wherefore by the received Opinion, the un- ER 
certain Spouſals are made Matrimony by ſucceeding Co: literis. 
ulation Fi): Which Concluſion hath place, when as ) Holtienſ 
doth promiſe to marry incertam ex certis, an uncer- RY GR 
rain Woman of a certain ky ne. £ as in the former & aljj locis 
inſtance ; bur nor when ag he promiſe ro marry, ****s- 
incertam ex incertis , an uncertain Woman of an uncer- 
tain Company;As for Example, A Man doth promiſe and 
ſwear to anry ay of the Subjets of fuch a Prince ; 
for albeir he do afterwards lye with one of them, yer 
is not this Matrimony (#) , uſe he may notwith- (* Prepſin 
ſtanding marry another of them(s); but when hedoth lye ae Sponſal, 
with one of the Siſters, he cannot afterwards e=raa-5.in fin. 
marry another OI MR - the _ newly a  _ 
ſj , by havin knowledge of one of (s) Paner. & - 
lem beſere(s). , _ Prepoſubi ſu- 


pra. 
(p) HoſticaC. Panor. & Prepol. in d, c. ex literis. quorum opinio communiter tenetur ex relations. 
Prepoſ. in d. c. ns. in fin; 


SECT. XVIL 
Of the Effetts of Sponſals. 


I, Ivers are the effe#s of Spouſals , whereof the 

- firſt, and principal & this ; The Parties which 
have contracted Fools together, are bound by the 

| Laws Ecclefraſtical ot this Realm,to perform their promiſe, 
IR and to, eclebrate Matrimony together accordingly (a) : 
Tra9.4-5..r, Which Concluſion.is both extended and reftrained , as 
FCS may appear by the Anipliations and Limitations 


_Emprn.. follow | 

=o aber Tic firſt Ampliation is. this, that not only they 
a Wm de which do contra Spouſlals de preſenti , but ao rhey 
vine-cout. Which do contract» Spouſals de fu/uro , arc bound to 


Lancelor. - | the performance thereof (5).  «/ 4,2 37 

Kb:2z: InſHe. - 

Jur. can. tit. de Sponſal F. initiatum Coſtan. de Sponſal.fol. 32. & tu.2. (b) c. de illise. 1..de de- 
{ponſ. impub. extra ibi Panor.& in . ex literis. el. 2. de Sponſal. & ibi DD. 


-3- Secondly , the affianced Parties are bound to the 

| performance of the Contrat; Albeit the ſame were 
(*) c.de illis d, made without an Oath (c). 
1. de Deſponſ. 
impub. extra. . 
—e—_ Abb. Hoftienſ. & Henr. Idem Covar. Trat. de Sponſal. L. Part. C. 4. in princ, 

\; Y% ; 

ye 59 4. Thirdly , Albeit one of the Partics affianced do at- 
ficur kg terwards alſo contra Spouſals with another Perſon , 
ſal. Covar.ubi and confirm the ſame with %n Oath , yer is the firlt, 


ſipns. 56em - though unſivorn Contract, to be performed (4). 


. 5. Fourthly, 


_— 
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_ 5. Fourthly , not only they which have contracted (+) Coracarad. 
Spouſals are bound to perform the fame , bur they allo parton” 
which. do promiſe , that they will contract Spou- princper L. 6 
fals (e). /A-7l 249 29/ arp 


leg.1. & per. L, 
$i quis Stipulatus fit Stichum. C.ultim.de verb. cblig#. Nich. Boer. deciſ.1 3. n.3 


6. Fifthly, the Parties, having contrated Spouſals 

de preſenti , albeit, the one Party ſhould afterwards 

marry another Perſon , in the face of the Church , and 

ſhould Conſummate the ſame by Carnal Copulation , 

and Procreation of Children , notwith ing the firſt 

Contradt is good , and ſhall prevail againſt the ſecond 

Marriage (Ff). (f) c. $i inter: 
7. The Limitations of the former Concluſion arcyheſe. de Spon(al. ex- 

Firſt , where the Parties eſpouſed were not of Ripe Age * 

ar the time of the Contra; for coming to years of con- 

ſent , they may lawfully diſſent without danger (g). «cv mis.. 
8. Secondly , when as the Spouſals be conditional , :. de deſpon£. 

the Condition not being performed , the Parties are not o_ _ 

bound to marry together (h) , unleſs the Condition be 4« Spout. in 

= /- "Fi unhoneſt , as hath been before decla- Sets. faper «» 
(1). 


Condic. ap- 
9. Thirdly , when ascither Party having contracted p don $. 12, 
Spouſals de futuro , doth afterwards Contrat Marrimo- 
ny or Spouſals de preſenti , with another Perſon (#) ; © cicut& c. 
cx elſe contrat Spouſals de futaro with another Perſon , rap. mac 
and. then they lye with the ſame Perſon (7); For in mm. 
both rheſe Caſes the former Spouſals are diſſolved by the >. And: &. 


hn ULT+ 10 C+ 3s qui 
cr. fidem de Sponſ.” 
extra.Menoch. de PreClib.;. Praſ.2.0.1 7; 


10. Finally , when as the Spouſals be unlawful ( ganas to. 
(m) , whether, it be by reaſon of impediment in the Per- I 
lie efetus. in princ. ibi Rt, ». lib. 3. 2. 27. Sichard. in __ 
her 7 apr & Menoch-traQt. de Prafſump. . lib. 3. pref. 2. 2 7, Sichard. in L, 1. C de: 


lon,' 


"IH .. ; 
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(»)qudenim fon , (for that they be of kind or allyed within the De- 


nullum eſt ,exe- 


"timers a6 © Brees prohibited: ).or for want of Conſent (as by occaſion 
effefum nm , of fear ; furor , drunkenneſs , Sc. ) in; rhele and the 
meretur. L. 45. jk, Caſes Spoulals are deſtitute of effect{(s). 


candemnatum. 

dc re.jud.f.adde 

Pan.in c. Is qui fidem de Sponſal. extra. Przpoſ. inc. de illis n.4. verſ. & fie notate. de condic app. 
extra. Felin. in c. Cum M. Ferrarienſis. col. pen. de con'titut. extra. Menoch. d. Praf. 2. n. 2 7. Si- 
chard. in L.r. C. de Sponſal. n.16,17,18. 


11. The ſecond effe&t is, that Spoulals 42 futuro dog 
become Matrimony by carnal knowledge , berwixr the 
(s) c, Isqui fi- Parties betroathed (0); The Ampliations of which 
 demde Sons. Concluſion are theſe. | 
Rs, wal 2.8.6, Melchior, Kling. de canſ. Matrimonial. fol. 5. 


12. Firſt, albeit eirher Parry bettoathed ſhould after- 
wards marry another Perſon in the face of the Church , 
and ſhould alfo lye with the {aid new married Perſon ; 
Yer this Marriage folemnized and conſummate notwith- 
(2) Eod.. id. ſtanding , the Party ſo marrying is to be compelled ro 
dy ieart] return to his or her foreſaid Spoule , formerly known 
f 13. Secondly , albzic the Parties betroathed ſhould 
proteſt before the Act done, that they did not intend 
thereby , that the Spouſals ſhould become Matrimony , 
yet this proteſtation is overthtown by the fac following 
(q) cper was. (1) - for by lying yn they ate preſumed to have 
m————_ ſwarved from their former unhonelt proteſtarion (7); And 
gloſſPanor. & ſo the former Spouſals arc now preſumed honeſt Ma- 
9 trimony(s). 
Sponſal. 
3. parte« C.4. $.1.n.18. () Gloſl.ind. c. per tuas. & ibi Panor. n. 6. de Condic. appExtra- 
(s) Panor. in d. c. per tuas Covar. ubi ſupra. Menoch. Tratt. de praſfump. lib. 3. Pref. 
2. 15. ; ; 


14. Third- 


Of the Effefts of Spouſals. 225 
14. Thirdly, albeit,he or ſhe which did contend that 

Matrimony was contracted, ſhould after the deed done 

confeſs, rhar may Ss not _ intend ma_—_ Ma- "ERS 

trimony ; yet {o ſtrong 1s umption of Law (z) , 25 om 

in as of Matrimony , as this Confeſſion doth nor mg. ed 


y , ir ( ), tum , ſed 
work any thing it (s) pry 
jure. Gloſl. 
communiter recepta. in d. c. is qui fidem. Abb, & Felin. in c. quanto de preſump. Alciat. tra. 
in princ- n.$. (») Abbas & alij ind. c. is qui fidem. de Sponſ. extra. 


ColaenR 
Covar. de Sponſal. 1.parte. c. 4. $.1.0.3.u61 fatetur hanc epinionem ofſe com. 4 qud tamen ipſe 
poſtea recedit. ibidem. n. 4. 


15. Fourthly , albeir, one of the Parties betroathed 
ſhould commir Fornication , yer if after this Crime com- 
mitted , the ſaid Parties formerly betroathed ſhall know 
each other carnally , the faid Crime doth not hinder the 
paſlage of the Spouſals into Matrimony (x), ſeeing the ;., gtonnese 
{ame Spouſals were not diſſolved , but .diſſoluble by oc- illisel.r. de 
caſion of Fornication (z). ——_— 


| Prepol.in c. 
& illis., de Sponſ. extra, Mencch. tra. de profſermp. lib. 3. pra. 2. n. 18, 
(3) Menoch. ubi ſupra. polt, Covar. Tra&. de Sporiſal. 1. parte. c. 4. F. 1. n. 8. 


. 16. Fifthly , albeit the Woman were betroathed a- 
gainſt her Will, yet if ſhe ſuffer her ſelf ro be known 
by him, to whom ſhe was eſpouſed, ſhe is preſumed 


tro have conſented unto him , as unto her Husband (z) yn). Signif 
whereby the Spouſals are made Matrimony (a). dom. 


matr. quam 
+ & c. Inſuper. qui matr. accuſ. poll. (a) d. c. Significavit, Menoch. TraRt. de praſump. 
TE Sent b& PRE 


17. Sixthly , albeit, the Woman be uncertain; As if a © Hoſtienſs 
Man do fear to three Siſters , that he will marry one mage pry 
of them ;' for by lying with one of them, thoſe Spouſals Sponſ. extra. 
become Matrimony (4) : As heretofore I haye confirm- Merochde pre- 


ed (c): 
Gg 


= 


LE —@ 
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ET” 18; Seventhly; Spouſals de futuro', become Matri- 
mony by: carnal: Copulation , alþeir cither- party. had: 
z firſt: contracted- Spoulals. with. ſome other. Perſo 
Pome is (49 
qui fdew.. de 


Sponſal. extra. Menoch. Traft. de praſump. lib. 3. praf. 2. n. 17, Sidveſtr, Priex-in Soong. verb. 
Sonfalia. q.1 0. Covar. tra. de Sponſal. 1. parte. c.4. $.1.2-10. 


19. Eightly , Spouſals. do become Matrimony. b 
carnal knewledpe-, albeir the- Man were conſtrai 
(c) Hoſtienſ. in through fear of death to know the Woman (e). 


d C. is qui fdem 

fecit,Covar, traft de Sponſal, 1. partec. 4. F. 1.0. 11. ratio quem 'ibi afſignat hes eff ills ti. 
am Copula , i fornicario affeftu perafts fucrit , etiam metu acerrims, peccatum-erit martale , 
Id quod preſumi non debet in Sponſa , ſed potins , ſecluſo metu, affe tum babuiſſe conjugalem ; pre» 
teres coeunte wire , excluſus eft metres, quia fi inter fuiſſet met is, ceſſaretr coenndi defiderrum, 
fine quo fruſtra adbiberetur corundi” conarus. Covar. ubi ſapra &  Menoch, tra. de procſump. 
lib. 3. praf. 4.n. 33. 


= 


20. Finally , albeit the Man do by violence carry a- 
way the Woman, with whom he hath contrated Spou- 
fals , and have: to do with her, hereby. Spouſals are 

3 14a wh & become Matrimony). 


Raptores, C.de 
Fpiſ. & cler. n. 3; per-.c.. pen. de-rapt. . extra. Menoch. de / procſlumap.. lib. 3. pref. 2. n, 
23+ | | 


21. The Limitations. of. the. former. Concluſions are 
theſe: Firſt, when as it doth _appear- that. the. Sponfals 
were diſſolved, either by mutual Conſent, or by ſome 
other- lawful means-( whercof- mention is made in- the 
next Paragraph ) before the Parties did lye together, for 
diſſolved Spouſals do never become Matrimony:, albeit 

(;) MexookoGethe. Parties do afterwards know each other (g); And fo 
tn it is, it the Spouſals were void.from the. beginning, by 


2 nR.26. 


Paner. inc. per reaſon of any. juſt Impediment, as of  Confanguiniry- 
ruasde cond. 
appcxtraSichard in L. 1.de Sponſ.C.n.4. in fin. 


—QJ. 


or o 


x » 


H———_— 
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ity:wathin the. | ed , + lik + (5) Menoch. d. 

ws Degrces -prohibited., or ſuch like prongs £ 
ee Is qui falem, de- 

Sponſal. extra. n. 5«verſ.: Secus. fi , ©. Prapol. in c.ve illis de coad, app. n. 4. ver. &* fic w0- 


fate, Or. 


22. Secondly , rn do not become Matrimony, 


when as the Patrics did lye together before they were _— _ 
contracted , bur not after (5). de Sponſal.ex- 


tra. Hear, Poic, 


in c.Atteſtationes. ult. col.de deſponſ. impub. Covar. traft. de Sponſal. 1. parte. c. 4.$ 1.0.13. 
coatra, Hyppol. Sing. 500..Ub: citat alies ita tenu;fſe , qui tamen ita non tenucrum , ut latin 


per Covar. ubi pra. 


2.3. Thirdly , if the Partics having contracted Spou- 
fals de fatwro , do aitcrwards know cach other , bur 
in truth not with that afketion , which doth become 
Man and Wife , but( as Adulterers do) with a beaſtly 
purpoſe only to fatisfic their foul Luſts , in this Caſe 
it is not.true Matrimony in Conlcience; neither are they 
Man and Wite before God (4); though it be otherwile © Paoor.inc. 
in Mans Judgmene (7); becauſe the Law preſumeth,char $99.0 © 
che Parnies eſpouſed in knowing each other 2 had NO n. 5. Covar. 
foul intent of committing Fornication, but an honeſt 73% Spon-. 
aficftion as is meet for marryed Perions (m); nor doth . CROSS 
the Law permit that they ſhould be crediced in affirming convil.23.vol.r, 
the contrary (#) : Hence is it , that if the one of them *rie-verb. Ma. 
ſhould marry another Perſon ; This Marriage is good iin- q14 
deed before God , but not in the < onſiftory or judicial (1) per loca pre- 
ce of Mortal Man (0s), whoſe Sentences to be directed =, . 
y the Rules and Precepts of the Law (p) ; and there- pp.jn L. 
fore if the unmarried Party , with whom Spoufals were 1s quifidem.de 
firſt contraſted , ſhould commence Suit againſt rhe Par- pg re 
ty precontracted , to ſolemnize Matrimony, and to per- 4 $poaſal. 


extra. & ibi 
Panor. & alij Covar. tra. de Spoaſal. 't. parte. c. 4+ $. 1.n. 9g. (6) Patior. Prapoſ. & DD.iac.. 
is qui fidem de Sponſal. extra.Pricr, verb. Matrimonium-cl. 2.9.1 5.Coyar.d.c.$.4.1. n.9. (8) Lib.4. 
Inſtit.Tit.de Offic.Jud, in princ. 
Gg 2 form 


M— 
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form-rhe dutics of Marriage , notwithſtanding the ſecond 
Marriage , the Judge were to give Sentence accordingly 
(q) Panor. & (4) ; and yet in Conſcience and before God, the ſame 
wp Fmg * wereunlawful, fo that it were better for the Party con- 
vented to endure the Cenſures Eccleſiaſtical , than to 
(») Prepol. poſt yndergo- that Sentence (7): 
—_— 24. Fourthly , when as the: Parties themſelves be- 
; ena. troathed, do not verily and aQtually know each other., 
bur only endeavour and afſay fo to do , the Spouſals 
(s) c ultim. d& fe futwro are not: hereby reſolved into Matrimony (5) , 
Sponlal.- unleſs they were Spouſals by interpretation of Law on- 
mw ly ; as when two Children are contracted by words of 
preſent time , for- theſe Spouſals are transformed-into 
Matrimony by fole endeayour , after the Parties have at- 
(+) c. Arteſtati- tained to lawful Age (7). 
—_—_ 25.The Third effec ariſing from yu is that impe- 


Pet oo  diment which is called publice honeſtatis Juſtitia (#), the 
impub. _ Juſtice of publick honeſty , whereby cicher Party ha- 
anne ving contracted pure and certain Spouſals, albeit only de 
extra.n.3. &ibifutwro , are prohibited to marry any of the others Kin(- 
, Eard.n.2Paril. folks within the Degrees prohibited ; So that the Man 


nec he is not to marry any of the Kinſwomen of the Woman; 
& inconl. 62.. with whom he had contracted Spoulals , neither the Wo- 


09.006. v0. x. Man tO marry any of the Kintmen-of the Man , with- 


Sichard. in L. 
Cn.$. » 
( » ) Panor, ind. c, Sponſam in fin.c,unic. de Sponſal. in Sext, & jbi Domigic. de S. Gem. & Phil. 
Franc. 


R þ 
-» _ 


26: The 


— 
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2.6. The Fourth effect proceeding from Spoulals,is the 
penalty whereunto the _ ubjet , which doth 
revolt from performance of the promiſe of future Mar- 
riage , which penalty by reaſon of many Laws is ma- 
nifold : By the Civil Law, whoſoever having contrated 
Spouſals & futuro , doth, withour juſt Cauſe, refuſe 
to deduce the ſame Spouſals into Matrimony, doth not 
only loſe the token ( which is commonly a Ring ) giv- 
en to the other Party in pledge, and carneſt of the Con- 
traQt (z), rogether, with all gifts whatſoever ſimply deg os 
beſtowed in hope of future Marriage (a) ; but is bound 4e fe lntr. L. 
ro make rwo-fold Reſtitution for the rokens and pledyg- j; << 5rom- 
cs received in Confirmation of the faid Contract (b) , L. is a« 40a. 
whether they be Rings, Braceletrs,Jewels,or other things, *»< nup.C. _ 
not conſiſting in weight,number or meaſure (c), the which x Aras any "4 
the Civil Law doth call Arrabo (4) , being as it were the.ane myp.o.2. 
carneſt peny , whereby any bargain is knit up, and $3: **: «iam + 
fully concluded betwixt the Parties (e); but if the Mar- Deliinen— 
riage did not-proceed , and yet the Party is in no fault 4»ationen 
(wherher it were by reaſon of Dearh or of Prohibition by 7," 745" 
the Superior Magiſtrate , or of new affinity overtaking run /argits, 
them within the Degrees prohibited : ) In this Caſe thoie or eV 
gifts conferred in hope of Marriage, were not loſt,but might g 5,oog,” * 
be recovered ( f ); yet with this difference, that is to Ruud verwn 
fay , if the Woman betroathed , receiving -thoſe gifts , 777% 95. 
did beſtow a: Kiſs upon her furure Husband , then might : 5 aig», 
ſhe retain the one half thereof (g), otherwiſe he might v7 min”, . 
recover the whole (h) ; for {o religious,or rather ſo r:d;- may 3 yp-0 1p 


culous were the talians and Spaniards in this point , that quas recepir.. 
cod, 


(c) Arre Tere dari poſſunt , non ſolum in rebus que numero, pondere , & menſurd confitunt., __ 
ut que facillime duplicari poſit , verum etiam in Speciebus wel Corperibus , que licet 
multiplicari non peſſunt , tamen eſtimatis crit lece Corpors , E&* ita accipiens, in Arram, ſundum, 
ſo vefiliar abſque Cauſa tenebitur reſtituere ſundum, & deinde af! imationem, & ec opinia come © 
munis eft contra Bar. teſte Sichardo in L.t. C. de Sponſal. n. 14. & 15. (4) L. Anis & L. ultim, 
C.de Sponſal. (e) DD, in d-L. Arris & L ultim. (f) L. cum veterum de conac. ane nup. C.& ibis, 

em Sichard. (g) L. 6 a Sponſode don, ante nup, C. (+) Eod. L. $i a Sponſo. j 


they 


i 


 Ofthe Belts of Spouſals. 


they GEO conn. TiGg a Man 
(1) Anto.Gu- | (3) ; Ando. impatient is the” Jealouſie ofthale Husbands 
ſanrrat.de ( though-very unchaſt themſelves )-that ( for the moſt 
Sponſal.n. 12, =m )-they accompr-1t half Adultery it any other do 
i3<.nec. in ut kiſs their Wives (4) ; andit is ſevcrely;puniſhed asa 


aliqua 2 7, | 
(k) Und ©” grievous offence , if any do ſo (/). Wherefore 
ofcals | ' amongſt them ſhe. is thought to be half defloured which 
d:4:r4 fem kiſſeth a Man , no marvel if ſhe retain half thoſe gifts, 
manif:/iu a- Which otherwiſe ſhe ſhould have retained wholly, 1f ſhe 
Feat = had wholly ſurrendred the full poſſeſſion of her Body into 
Er dicam hee is power (m) : Butthe Civil Law in this reſpeRt is of 
moo jeans, njges no more force with us in Exg/and , than it is with them in 

' Ofclo on; * France , of Whole natures and \ onditions, not yarying 
ſunyſit, j nm herein rom the manners and Cuſtoms of this Country , 
_ Guibertus Coſtaneus Senator of 7 holoſſe doth write in theſe 
© Heequoque owe TErMS ; Apud Gallos urbanitatis officij & Salutationss ergh, 
ſumpſit je dre viri & walieris oſcula wiciſſim preebent, etiamſi nulla Cegna- 
_ ” -tionisvel Afunitatis gradu ſe contingant; Ergo propter ſulam 
ubi ſupra. Bald 0culationem, nibil apud nos lucrari debet Sponſa ; alioguin 
- in c.tux de af omnibus, qui officij v?l urbanitatis cauſa diſponſatam 
| Mloff in L. 1, mulierem oſcularentur , ea poſſet aliguid eo nemine petere , 
de Extraord. gaod eft prorſus ridiculum ; valeant igjtur ille leges, que 
crim. & inc. vllt ratione apud nos [uſtineri poſſunt, & apud Italos , 
ditiae. Text. Hiſpanos & alios qui inviſam 6. mk habent , vim [u- 

| oy - Quibas am obtineant (n): With the French ( faith he ) Men and 
aA: Womendo kiſs together in argument of Curteſy, Duty 
lib.4. perergon. and Salutations , although they be not within any De- 
6-10. teliee 4. EE Of Confanguinity* or Aftinity ; And therefore the 
© =» feplicis, betroathed Woman ought to gain nothing for a Kiſs on- 
| 7 —#xra $-n- ly ; otherwiſe ſhe might in that reſpect demand ſome- 
fe ee e5-,. Whar of eyery one, which for Duties or Courteſies ſake , 
bendanter; ſe: ſhould kiſs her , being affianced , which is very ridicu. 
= Ne -5<pd ad a | 0 
| js wſaue adeo valet bujuſmedi denatio , ut ſolute peſtes Matrrmanio, res donata non wvenit 
eftitu wire, utcunquediverſum obtineat in donatione,qu.e dicitur propter nupti as Sichard. in Rub. 
&inL.1.C.de donatione an.nup.videPerkins tit. Feofments.fol.40.n.19 5.07) Traft.de Spouſal.fol. = J- 
ous, 


—<——r— ©» 


* Of the Effetls of Spouſes oy 
lons: Farewetrhereforg thoſe Laws, the which' by no- 
rcaforr-can'ibe ' fiftained with us; and let them prevail 

with-rhe. /ra/zans', Spaniards, and others which envy 

kifſings, &c. Wherefore by the: Laws of this Realm”, 

what the Womar: receivetty in Conſideration of future 

Marriage , incafe the ſame Marriagedo nor ſucceed, ſhe 

is:either wholly! toreſtore;or wholly to retain, a 

cothie variety 'of ' the Covenantrand Conditions concluded © 7: Smit in- 
upon betwixt the Parties (0) ; nor dotly the kiſling or not ji. 41g 
kiſſing make any differencertherein: And if ir: tall our, <.<.in fin. vide 
thatſhe bein-fault, yer'is ſhenortyed to make double poems Tr: 
reſtitution (p) ; albeit the things were given and receiv- ,o.n194, 
ed as tokens and pledges of the Contract , which the 195. 
Civil Law termeth. Arra; And ſoitis if the Man bein ®, _ wh 


faulr, eſtum per t0- 
tum Yegnum Anglias 


27. By Laws Eccleſiaſtical of this Realm, it any ha- 
ving contracted Spoulals , and being convented and ad- 
judged ro celebrate Matrimony accordingly , do refuſe 
to undergo the Execution of the Sentence pronounced; 
by the Eccleſiaſtical Judge; after lawful admonirion giv- 
en in-that behalf , he or ſhe ſo refuſing may for his or- 
Contumacy or diſobedience therein:, be Excommunicated 
(7): And it the Party Excommunicare do ſtill perſevere in <. exliteris. 
that State by the ſpace of forty days , the Ordinary 5; 
_ by a _— or Cy under —_—_ CEx- ibi Prepot "muy. 
tific into the Chancery the Contempt of the Parry; 3 *< 1-ce* 
and-craying the aid of rhe Secular Power (r), Whereup- _ OY 
on'a. Writ: de Excommunicato Capiendo is to be directed ficutex liters. 
ro the Sheriff, for the apprehenſion of the Body of the ©. _ 


ſame Party Excommunicated (5s); who being apprehended Cotanurrrxet® 
de Sponfal.” ſok* 
32.1.2.C. Joramenti 22. q.5- (r) Lindwooed inc. praterea. de Sen. Excom. lib: 5. provincial. Core 
fitur. Canr.verb. regni Conſuetudinem.(s)Aiticuli Cleri c. 1 2.Lindwood in d.c.praterea. & me, vine 
de cohabic. cler.& mul. Fitzherbert na. Brev.Bre ve de Excommunicato' capiendo fol. 62.” TEm#4F# 
Law, verb. Excommengment, 
by 


e, 
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— 


— 


by verrue thereof, is to be kept in Priſon , without Bail 
| or Mainprile, until he or ſhe have humbled themſelves, 
(2 Linew.si and obeyed the Monition of the Ordinary (7) , which 
Me 4B Whenit is done,, andthe Church and Party both fari(- 
de Excommu- fied , then is the Ordinary ro abſolve the Party, and to 
4 pi certifie the ſame into the aforeſaid Chancery («): Where- 
(« Fitzherbert Upon a Writ is to be directed as before , for the releaſe 
mn 64-53% of the Parties Impriſonment, which Wrir is called Bre- 
2; © we ee Excommunicato deliberando (x); To this puniſhment 
(x) Firzherbert are they ſubjet which have contracted Spouſals de pre- 
d. joxo.T% (ext; , and afterwards refuſe to undergo the holy Bond 
Excommeng- of Matrimony (y). 


ment. 
(3) c. Si inter de Sponſal. & c. 1.de Sponſ. diorum extra. & DD. ibidem. 


al 244 28. Bur as for ſuch as have contracted Spouſals only 
ne e%* de futuro,, if either of them do refuſe to perform their 

promiſe , foralmuch as the Text faith, that ſuch an one 
(z) c. requiſivit 1s rather to be admoniſhed than compelled (2) ; and leſt 
de Spontal. © chat puniſhment ſhould by practice grow mortal, which 
(a) Henr. Boic. by Inſtitution is medicinal (a): I do think rhat the 
_ requi- Judge is not to proceed to the Signiffeavit , bur ra- 
extra. lib. 6, ther to abſolve thar curſed Party which conremneth the 
(6) Im non pe- Cenſures of the Church (5), albeir there be no Cauſe 
apts racy of favour , but fear of further miſchief , by compel- 
pertinaci;inquit ling them to go together , which hate one another (c). 
pj. Yer is not this froward Party thus to be dilmifled, but 
* Kteris. el. 2. is to ſuffer pennance propter lefionem fidei , for breach 
in fin. de Spon- of his promuſe (4) ; nor is he or ſhe either ro be dif- 
= + zz. miſſed , or "abſolved , if thoſe Spouſals de futwro (by 
pol. & aljind.reaſon of carnal knowledge , or ſome other At Equi- 
<requiirit-"®-yalent) do become Matrimony ; for in this Caſe, as 


Sponl. 1. parte. ; We a 
c.4.i0 princ-n. 5+ (d) c. 1. de Sponſ. duorum extra. Lindwood in c. 1. de pornis. lib. 5. provincial. 


conſtitut. Cant. Fitzherbert na. br. fol. 43. d. Star. Ed. 1-An. 1 3.nec. opus eſt interpolitione Jura- 
menti ad hanc pornam infligend, Lindwood in &. 6, 1, verb, fidei. Panor. in d.c. 1, de Sponl. n.3+ 


in 
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in the former , where Spouſals becontracted de pre 
ſent; , the diſobedient is to be Excommunicated 

(e), impri (f), nor tobe abſol- (4) c :.. 4 
ved or releaſed before ſarisfaCtion (g), or death, or other 9o"% duarum 


juſt Cauſe of divorce (4). —p 

(f) Lindwood, 
inc. de peenis. verb. fidei tranſgreſſione. Firzherbert Na. br. in Brevi de Excommunicats capiends 
Le HRS Fitzhe: bert ubi ſupra. &) Weſembec. in Tir, de Sponlal. & in 


28. Other effefts there be of Spouſals, whereof 
ſome reſpect the Iſſue or Children begotten before Ce- 
lebration of the Marriage , betwixt thoſe which have 
contracted Spoufals ; and ſome have relation to their 
Lands and Goods. Concerning their Iſſue , true it is, 
that by the Canon Law , the fame is lawful (z) : But (9.8 goers 
by the Laws of this Realm their Iſſue is not lawful , iegirimi excra 
though the Father and the Mother ſhould afterwards Panor. fuper 
celebrate Marriage in the face of the Church ( & ). £ont.. 
Likewiſe concerning Lands by the Canon Law, the () Sear. Mer- 
forelaid Iſue may inherit the ſame (7) ; for further j5*<2n 20: 
declaration whereof the Canoniſts rell us , how the repub. | — 
Children of ry which he had by his Handmaids , p«g-193. prope 
did inherit Land with their lawful Brethren (»), 7 * P38-194- 
by reaſon Facob- did afterwards marry their Mothers (© «: per mms.” 
(x) : Bur it is otherwiſe by the Laws of this Realm, 9% 5 fone le- 
for as the Iſſue is not legitimated by ſubſequence Mar- £350 amen 
riage , no more can he inherit his Fathers Land; and wc. recur. 
as he cannot inherit, no more is ſhe to have any 1535 4+5- 
Dower of the ſame Lands ; for whereas by the Laws (©) clot « 
of this Realm , a marryed Wife is to have the third 19» omnis 32. 
part of her Husbands Lands , holden in Fee Simple or Cn 
Fee Tail , either General or Special , for her Dower , candem giof 
afrer her Husbands Death , during her Life , So that 7 \-xxieton. 
ſhe be aboye the Age of nine Years, at her Husbands y.irc. 7 
Death (s) ; Yer a Woman having Lenpnaatied Matrimo- 


ny, 


if the Man +0 whom the was berroathed - dye 
the -Calcbration .of :xhe Mazriage , 


— 
any: as F 

(2) MroHi3. is got hi elect (p) : 

61. © Indeed it was ſometimes holden for Law within this 

Realm of England , that if a Man affanced ro a Wo- 

, did carnally know her , and then make a Fe- 

offment to the ſame Woman of a piece of Land, and 

' give her ſcizin thereof, and after that Marry her in 

em the face of the Church ; this Feoffment was void (g) , 

Mich.16. £4. as being made unto his own-Wiſe , to whom he had 

3-4-Feof117, given his Faith, and whom he had carnally known , 

() Perkins ibi- He and ſhe being both one Perſon in Law (r) ; which 

_ thing alſo is ble ro the Civil Law, and to the 

Canon Law alſo, whereby. the donations which are 

forbidden betwixt the Husband and 'Wifc , are -interpre- 

ted likewiſe to be forbidden betwixrt them which have 

contraſted Spouſals de preſenti , or which having con- 

tracted Spouſals de futaro, do:afterwards lye-rogether , 

(s) L. $cira. & Whereby.thoſe Spoufals-are repured Matrimony (s). But 

_ afterwards the Temporal Lawyers of this Realm were 

T—_ of another Opinion , than they were in former times : 

ter wirem & And whereas long:ago , they did-:{eem to- hold that 

en Corr. the Feofinaent was not good , as being -made -to his 

jog lib. 4.c.1 1.2. OWN Wiſe (!) , now they do hold that it is good, as 

7-baldin L- being made , ':not unto ;his"Wite ,; but unto a fingle 

—_— Woman , and.another Perſon in Law (#) : 'But 2 ſingle 

qui,o0, infam. Women cannot thave :any Dower, as aforcſaid ; and 

— therefore a-Woman contracted -only to a'Man, can 

de Sponſ. exera. NOT haye any dower of his Lands. 

- ape fol. 40. n. 195. (s), Mich, 15. Ed. 4. 3. Perkins wbi. ſypra. 


29. Concerning Goads, the like may be aid of them 
as hath already been ſpoken of Lands , thatis to fay , 
that "although-by the Civil and Canon Laws, _— 


_——_\ _ 


— 


Of the Effefls of Spoaſals. 
the Man doth gain any of the Womans Goods , or the 
Woman gain any of the Mans Goods, by reaſon of 
Marriage. $S de preſenti or de faturo, conſum- 
mate with knowledge , have the fame effet _ 
as hath Matrimony Solemnized (x) ; yet by the Laws nm 
of this Realm it is otherwiſe : So chat neither Spoulals ». & rer. amor. 
de preſenti, neither Spouſals de futuro conſummate , Ca%eab in L. 
do make her Goods his, or his Goods hers ( y ): bono 
And hence it is, that a Woman contracted. in Matri- Sol. Marr. 
mony,dying, before the celebration of the Margayg , mnt ©2- 
may make her Teſtament, and diſpoſe of all her Gailizq, $0. 1 
Goods , at herown pleature (z), which.after Solemaiza- "* «cis have 
tion of the Marriage ſhe eannor do , without his liceale a dromiin 


dow , which otherwife , rhe Marriage being Solemni- — 
zed, the might do(c) : And the likef read ro be obfer- finem. 

ved in divers other Countries, as in France, (d) , and © _ fol. 
Saxony(e) , where nicither he, nor ſhe gain any parr of jo 
the others Goods by being affranced, unleſs rhe Marri- (-) Lindyood. 
ave be folemnized , if not confummare alſo ( f ). = 6 
vinc. conſtir. Cant. Brafton de Legib.& Conſuetud. Ang]. lib. 2. c. 26. Brook Abridgment. Tit 
deviſe. n. 34 & in Tir. Teſtament 1. 2.14 (3) Vide Rebuff. in L. progunciatum. f. de verb. 
_— 349. circa fin. & Welenbec. in tit. de Spenlal. & n. 9. (c) Star. H. 8. an.21.c.5. 
(4) Rebuffl in 1; pronuncitrum. f. de verb. Sig- fol. 3 40. (e) Welenbec. in Tit.de Spon- 
al. ff. n. 9. 7 9s cates Loualers tes filth ealelverds toptiae ; Pubotions Thri mis. 
ritals ingroſum Ri excgit, Welſemb. ubi ſupra. 


Hah 2 SECT. 


SECT. XVIIL 
By what means $ 'pouſals are diſſobved. 


A Lbeit $ uſals de praſenti are as indiſſoluble as 
nerfect Matrimony ſolemnized and conſum- 
= ES rn 
IX- de futuroci oly 0 Jure, or at leaſt may 

dna Pa be diſſolved Sententia Judici ). 


eee an. Matrimonio, fol. 29, (b) c..c. de Spoaſal. extra: 


2. The Firſt Caſc-is, when che Parties do mutually: 


yay. anno" 7h ro oo the Cantratt ; for 
are not to be compelled to. marry 
( Eod. © 2. Joft a works thing ha pen. unto them (c): matry rogeter 
(dc. Is qui 4: Cluſion is true , re by lying together and knowi 

qui Log ng 
Sponſal, ex. one another , or by ſome other zquivalent AR, the. 
SID ſame Spouſals were made Matrimony , before they did 
traft.de imp. Wl. diſſolve the Contract , for then it is indiſſolu- 


$lL.20. 
- The Second Cafe is, oma borer mogg 
| FR a for the Rrdog © ; for that day 
= Spouſals are liſblved (e); and that Party by age oy 
omrefrey Sor Sponſ. did not ſtand , wherefore the Rnd oe per» 
extra "Meek formed , may marry elſewhere, without any danger ; 
Kling-9:3%:4* but the other Party which was in fault is puniſhable , 


monial.fol.6. propter lefronem fidei ( f ). 
intellige 


niſs tempus apponatur ad implend”, non ad finiend” obligationem,veluti quando dies apponitur ex 


#:ft fafo , Sporſalibur purt comratis, (f) Silveſtr. Prier. in Summy, verb. Sponſalia q; 10, verſic. 
5. per dc. {icut cx literis, 


4- The 
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4 The third Caſe is ; - when-as the Party hath been 

long abſent , that is te. ſay three Tears , without the. 

Province ( g) , or two' Tears withia the Province (þ) ; (s) L-fecunds 


for after lapſe of ſo long time the other party may (3c 
, burt.not in the mean time (7); and if he os 


avoid the peril of Fornication,grant Licesſe to marry with (+) Lid.z. C4e 
ſome other (/). Sponſal.sd.in d. 
c.de illis, 

(i) L.2. de re- 
pud. L.2.de Sponſal. C. c. de illis de Sponſal. extra: (&) L. Szpe f. de Sponſal. (1) Argc. 
Fray eo qui cogno. ux. Covar. trad, de Sponſal. 1. parte. & 5. a. 7. Schneid. de nuprijs 

TO. 7 


5. The Fourth Caſe is, when as the Contra is con- 
ditional, and the Condition infringed (m); for the Con- (=) 54e illis de 
dition being broken , the Bond is untyed, and the Par- ** 77 hag 
ties at liberty ro marry elſewhere (#) ; or when as the CulCMaerins 
Party doth promiſe to give ſo much in Marriage, as af- rang OF 


terwards he is not able to ; In which Caſe the jb; pavor. 

other Party is not bound to perform. the Contradt. ali. _ 

(0) Cours Sd. 
ſtria. verb. 


Sponſalia. q. 1 o. verſic. nono. poſt Jo. And. in d:.c.de illis. Covar:. traft. de Spouſal. 1. partes CF... 
n.4. quem velim vides. 


6. The Fifth Caſe is, when as the Spouſals be con- 
tracted in minority ; for the Minor coming to lawful Age, 
may diſſent, and {6 diſſolve the Contra (p). Fe telptn, 

7. The Sixth , when as the Party doth after the impub. exra. 
Contra&t made, commit Fornication , for the Innocent eu, omg | 
Party is. at liberty , and-may diſſolve the Contra (9) ; jur. exra. ; 
and fo it is for Spiritual Fornication,that is-to ſay,for H- £ Meth te 
refie, Apoſtacy, or Infidelity (1). _ acces”. | 
cens velit ſecum. centrahere. ©, 2+ de tranſac. Prelat. Prier. verb, Sponſalia q-* 16. verſ. | 
() Prier, ub _ dd. in c- quemadmodum de Jure-Jur. encra. - Melchior Kling. TraQt. de caulig | 
Matrimonial. fol. in fine.non folum 28. 9.1. — t 


GE; —_ "IO I0 


9 The SHY ib; WHEW as the ont Party dbth hap- 
pt! 106 infected with'fonis for? Diſeaſe, 20 Leproſy, 
oatbgys on — a yay mayo notable 
if >» hilt diFitmiry' , as lsſ&of Noſe F or , Gre, 
n® f5k in'this' Caſe the othicr Party is: nor tobe preſſed to 
Jure, lem. de rfiafrly that Parſon, 6 difaſed' or deformed (5) 

jug 


lor Sod ty Coitrat uw even; at, fefbe tuierat Initi 
Cn, AC A EI Gd fs es ng 


/ % 
" > 
. 


9. Fhe Eighth is, when fome deadly enmiry and 

unquericliable harred is ſprung. up berween- the Partics 

G) Summa 11. ffranced 3 for in this Caſe the Spouſals may* be 
ent tir. & dillolved (7). 


Spon£$, quali- 
Mag} 3 gray Siri durem- capiralis. Prier. ub} yrs, veiſicotavo. 


ro. The Ninth is, when as fone wv 4ffnity doth a- 

riſe berwixt che” Patties berroathed , withiii the Degrees 

(#) £2. fra pI (@); for Example the Matt after the Contratt 

le &< doth Khow het Siſter , of the Womatt doth lys with his 

qui Cigns. Brother (x) ; for Aﬀinity doth grow by carnal know- 

Conkng. ut: ledge only ( y ): In which Caſe , the Parties 
; Kees may not marry (2). | 


© xx. The Tenthis, whens there is a Fame of com» 
ec in. mon report , That tliete is ſome lawful it 
' es _ betwixt the Parties contraQted y ini which Caſe for fear 


. of. Scandal they are to be adriiotiiſſied, ro abſtain from 
marrying (a) ; And if the-impedimens be -ndbahy bes: 
"> V 


— 


be. 4 PX 2 "I el. 


=, ahem age ny to i povnerrs yew = 


poſ.& alii in 


Mapmany > 
PREY oo 6 
r2. The:Eleyenth. is, w ane Party .is fo {- 
yere and cruel as. the. other not . prpceed in 
» Hor. in, this Caſe the Spoulals may be diſfolved 
( dg 
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